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RIGHTS AND LIABILITIES ARISING THROUGH THE 
PROMOTION AND FORMATION OF A CORPORATION. 


II. 


Inca and equitable relations consequent upon an agreement to take 
shares in the stock of a corporation to be organized (1) among the 
parties, (2) towards the promoters, and (3) towards the corpora- 
tion. —In the first place, Is an agreement to take shares in the 
stock of a corporation to be organized binding upon the parties 
thereto?! Taking for granted that the parties to the agreement 
are capable of contracting, and that the proposed objects of the 
corporation to be subsequently formed are not illegal, this ques- 
tion resolves itself into a question as to the mutual sufficiency 
of consideration, as between the different parties to the agree- 
ment.? It is often said, rather loosely, that the mutual promises 


1 See, generally, Kidwelly Canal Co. 
v. Raby, 2 Price, 93; Selma v. Tennessee 
R. R. Co., 5 Ala. 787. 

2 See Eastern Plank Road Co. v. 
Vaughan, 20 Barb. 155. The promise to 
take the shares implies a promise to pay 
for them. Spear v. Crawford, 14 Wend. 
20, approved in The Rensselaer, &c. Plank 
Road Co. v. Barton, 16 N. Y. 457, note. 
So the only remaining question is, Was 
there a consideration to support the ex- 
press promise to take shares including the 
implied promise to pay for them? Where 
the agreement relates to shares in a com- 
pany already organized, there is less diffi- 
culty in discerning a consideration for the 
promise than when the signing of a sub- 
scription paper is, perhaps, the first act of 
significance looking towards the formation 
of a corporation. In the first case, it 
seems that signing the agreement to take 
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the shares, when the agreement is one au- 
thorized by the corporation, may create an 
obligation on the part of the corporation 
to deliver them, and admit such subscriber 
to all the privileges of a shareholder; and, 
therefore, the interest acquired by the sub- 
scriber, through subscribing, has been held 
a good consideration to support an action 
against him for his subscription.” As Rad- 
cliff, J., says, in giving the opinion of the 
court in Union Turnpike Co. v. Jenkins, 1 
Caines Cas. 389, “ The subscription was 
taken by commissioners who were author- 
ized to receive it, and in the form pre- 
scribed by the act. That form contains an 
absolute promise to pay the money to the 

. + company. On the one side, the inter- 
est of the company in selling the shares, 
and the public advantage to be derived 
from the success of the institution, and 
on the other the expected profits to accrue 
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of the different contracting parties constitute the consideration 
for each other ;! but to this it is answered, with apparent perti- 
nency, that when the binding force of these very contracts is 
in question, to say that they constitute valid considerations for 
each other is reasoning in a circle.? Still, perhaps this objection 
is more specious than real. It is usually said that a considera- 
tion is either benefit received, or trouble or detriment caused; 
but if the nature of consideration be looked into a little more 
closely, it will appear that, in reality, the detriment caused is the 
essential part of the consideration,® for where detriment has been 
caused to the promisee, it is immaterial whether the promisor 
has been benefited or not; as, for instance, in the ordinary case 
of a guaranty the promisor is not-benefited, but the promisee, 
acting upon the promise, in lending money or performing ser- 
vices, suffers detriment in legal intendment. As a usual thing, 
where detriment has been caused to the promisee, benefit will 
have accrued to the promisor; but it is nevertheless to the 
detriment caused that we must look, as that is always sufficient 


to constitute a valid consideration.* 
Moreover, the consideration is presumed equal to the promise 


made therefor ; and, however unequal in reality these two may 


from the stock, are sufficient considerations 
to uphold the promise.” See Danbury & 
Norwalk R. R. Co. v. Wilson, 22 Conn. 
435; and Angell & Ames on Corporations, 
§ 517, and § 527, where it is said: “It 
seems that the criterion of the liability of 
a subscriber to stock in a corporation is, 
whether any act has been done by which 
the corporation has been forced to receive 
the subscriber.” See the opinion of Bowie, 
C. J., in Taggart v. Western Maryland 
R. R. Co., 24 Md. 563. 

1 Watkins v. Eames, 9 Cush. 537. “ The, 
agreement to associate together under the 
act to accomplish the purposes designed 
would seem a sufficient consideration. The 
consideration need not move from the 
party with whom the contract is made. 
The consideration of one promise is that 
others will make like promises.” Shepley, 
C.J., in Kennebec & Portland R. R. Co. 
v. Palmer, 34 Me. 366. See Edinboro’ 
Academy v. Robinson, 37 Pa. St. 210, and 
Thompson v. Page, 1 Mete. 565. 

2 Methodist Episcopal Church v. Ken- 
dall, 121 Mass. 528, holds that a gratui- 


tous subscription to promote the objects for 
which a corporation is established cannot 
be enforced unless the promisee has done 
something or incurred some liability re- 
lying on the promise; and it is not suffi- 
cient that others were led to subscribe by 
the subscription sought to be enforced. 
See Poughkeepsie, &c. Plank Road Co. »v, 
Griffin, 24 N. Y. 150; Phillips Limerick 
Academy v. Davis, 11 Mass. 113; Essex 
Turnpike Co. v. Collins, 8 Mass. 291; 
Burt v. Farrar, 24 Barb. 518; Amherst 
Academy v. Cowles, 6 Pick. 427. 

8 See Langdell’s Summary of the Law 
of Contracts, § 55. 

4 It is the writer’s opinion that benefit 
received at the time of making the promise 
is also a good consideration, whether detri- 
ment be caused to the promisee or not; 
that is, whether or not the consideration 
move from the promisee. But this is not 
universally accepted as law. Sce an arti- 
cle by the writer in the April (1881) num- 
ber of this Review, on the “Right of a 
Third Person to sue on a Contract made 
in his Favor.” 
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be, the law will take no notice of their inequality, unless the 
inadequacy of the consideration is such as to raise a presumption 
of unfair advantage or fraud.! 

Let us now apply these principles to an agreement to take 
shares in the stock of a corporation to be organized. If the 
agreement to take the shares is entered into by all parties at the 
same time, it would, at least if drawn so that the parties pur- 
ported to agree with each other, usually contain an ample con- 
sideration, the consideration for the promise of A. being the 
detriment caused B., C., D., &c., the other parties, in promising 
to take shares, the simple act of signing * such an agreement be- 
ing sufficient detriment caused to support a promise. It may be 
said further that the detriment caused B., C., D., &c., in promis- 
ing to take shares, or in merely signing an agreement, is ample 
consideration to support the promise of A., irrespective of the 
question whether the promises of B., C., D., &c., in themselves 
considered, are valid promises or not. In other words, where it 
is expressly stipulated in the agreement, or where from the tenor 
of the same it may appear, that the making of the mutual or 
respective promises contained in the agreement is to constitute 
the consideration for the agreement, it will not be the fact that 
the promises when made are enforceable, but the making of them, 
which will constitute the consideration ; though it follows, as of 
course, that the promises, when made, will be binding, because 
founded on a valid consideration. 

The question then will be, in any given instance, Was the con- 
sideration of the promise of A. the making of the promises by 
B., C., D., &c., or the performance of their promises by the lat- 
ter? In the former case the agreement is as clearly binding as 


1 There is one exception to the rule 
stated in the text. Where the promise is 
to pay money absolutely, and the consid- 
eration is money given, the law will take 
notice of inequality between the considera- 
tion and the promise, and, therefore, money 
paid will never support a promise to pay 
more than the same sum, with interest. 
See Langdell’s Summary, &c., § 55. 

2 See Haigh v. Brooks, 10 Ad. & El. 
309, 323; Brooks v. Ball, 18 Johns. 337. 

3 It is, of course, quite possible for an 
agreement of this kind to be drawn so as to 
be little more than worthless ; ¢. g., the prom- 


ise of each might be made conditional on 
the actual taking of the shares by the others. 
Here, plainly, there is no binding contract. 
Such an invalid instrument would be the 
following: “It is hereby mutually cove- 
nanted and agreed by and between the 
parties hereto, that each of the said parties 
will take five shares in the stock of the X. 
Co. when organized, in consideration of 
each of the other parties hereto taking five 
shares,” &c. This form might be binding 
were it not for the words “in considera- 
tion,” &. 


q 
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in the latter case, it is, in itself considered, worthless; because, | 
until the promises of B., C., D., &c., have been performed, there 
is no consideration for the promise of A., which, therefore, until 
such performance, is in legal contemplation nothing more than 
an offer, which may be withdrawn at any moment. Through 
performance, however, on the part of B., C., D., &c., the promise 
of A. may become binding. For instance, the corporation hav- 
ing been formed, and A. not having in the mean time withdrawn 
from the “agreement,” if B., C., D., &c., take and pay for the 
shares as agreed, they can then force A. to take and pay for his 
shares as well; for if relying on A.’s promise, or more strictly 
speaking unwithdrawn offer,! to take shares, B., C., D., &c., have 
actually taken shares themselves, they have thereby accepted 
A.’s unwithdrawn offer, by performing that act which was in- 
tended to be, when performed, a valid consideration which should 
convert A.’s unwithdrawn offer into a binding promise; and in 
truth, therefore, they have thus transformed A.’s unwithdrawn 
offer into a binding promise, the performance of which the 


parties who have themselves performed may enforce.* 

The foregoing discussion has proceeded on the assumption that 
the agreement to take shares was entered into by all the parties 
thereto at the same time; that it was, properly speaking, one 


agreement. Where, however, as is frequently the case, a sub- 
scription agreement is signed by different persons at different 
times, or where “ books are opened for subscribers,” who sub- 
scribe at different times, the foregoing remarks will be hardly 
applicable. For instance, in the case above conceived, where 
the making of the respective promises was plainly intended to 
be the consideration of the agreement, if we suppose that A., B., 
and C. sign together, and that some days afterwards D. signs ; 
while A., B., and C. may be bound, yet as to D., if the considera- 
tion of his promise was the making of the promises of A., B., and 
C., it will be but a past consideration. 


1 This unwithdrawn offer is not even 
a conditional promise, because it may be 
withdrawn at any time before the perform- 
ance of the consideration; and a true con- 
ditional promise may not be thus with- 
drawn, because founded on a consideration 
when made; although it may not be en- 
forced until the condition has been per- 
formed. 


2 If the paper were so drawn that the 
consideration of each promise was the per- 
formance of all the other promises, the pa- 
per would practically amount to very little, 
as it would not become enforceable against 
any one subscriber until all the rest had 
voluntarily taken their shares. 
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It might be said that all parties are to be presumed to sign at 
the same time; but when several days intervene between the 
times of actual signing, and especially where dates are annexed 
to the different signatures, such a presumption would be too 
glaringly contrary to fact to exist even in legal contemplation. 
In such a case, some further consideration should be found for 
D.’s promise. Here, as we must presume all the parties to act in 
good faith and to wish to join in a valid agreement, the question 
would be merely as to the form of the same. Therefore, some 
consideration should be expressed to pass to D. from the other 
parties to the instrument at the time of his executing it. To ac- 
complish this, each promise could be expressed to be made in 
consideration of the making of the other promises already made, 
or to be made, and of one dollar paid by some party on behalf of 
all present or future parties to the agreement, to the promisor at 
the time of his executing the same; which, for greater security, 
should be under seal. 

It may be added in passing, that, if any of the parties to the 
instrument are infants, their promises will not be binding on 
them, unless ratified after coming of age ;? and that if the ob- 
ject of incorporation, as expressed in the agreement, is illegal, 


the agreement to take shares will be void as to all parties. 


1 For instance, in New York, under the 
general act of 1875, “to provide for the 
organization of certain business corpora- 
tions,” certain persons may obtain a license 
to act as commissioners to open books for 
subscription to shares of stock in a corpo- 
ration to be organized. “In these subscrip- 
tion books the agreement could readily be 
so expressed that each party agreed to sub- 
scribe for the shares in the stock of the 
corporation when organized, in considera- 
tion of the making of the promises to sub- 
scribe by the other signers of the books, and 
in consideration of one dollar in hand paid 
to the promisor at the time of making his 
promise by the said commissioners, on be- 
half of all parties who had already agreed, 
or who might thereafter by signing the 
subscription books agree, to take shares in 
the stock of the said company. In such 
case, it is submitted, a valid consideration 
would move to each subscriber from all the 
other subscribers through their representa- 
tives, the commissioners, which would bind 


the promise of each person writing his 
name in the books. The act also provides 
that ten per cent of the subscription shall 
be paid down at the time of subscribing, 
which payment very likely isa good con- 
sideration to prevent any party from with- 
drawing his subscription (see page 363, 
post); but guere, whether it would in it- 
self constitute a consideration on which 
actions to compel payment of future calls 
might be based. However, as the commis- 
sioners are authorized by law to open books 
for subscription, and to that extent to act 
for the future corporation, the right which 
each party on signing acquires to become 
a shareholder in the future company may 
be a good consideration for his promise, 
as explained in Union Turnpike Co. v. 
Jenkins, cited ante, note 2, page $57; and 
therefore in this particular case, which was 
chosen merely for illustration, no further 
consideration might be necessary. 

2 See Lumsden’s Case, L. R. 4 Ch. 31, 
and Reaveley’s Case, 1 De Gex & Sm. 550. 
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In this connection it is necessary to consider the effect of the 
presence of conditions in an agreement to take shares in the 
stock of a corporation to be formed. In general terms, it may 
be said that the instrument is to be construed with reference to 
them, so as to give them due effect. Moreover, in construing 
such conditional agreements, it must be noticed closely whether 
the condition relates to the promise or to the performance of the 
promise. If the promise of one party is made conditional upon 
the making of the promises by the other parties, such promise 
becomes absolute as soon as the other promises are made. But if 
a promise is made conditional upon the performance of the other 
promises, such a condition, as before pointed out, would go far 
towards making the whole agreement nugatory.? 

The usual condition in agreements to take shares in a corpo- 
ration to be formed is that the promises shall not be enforced 
until all, or a certain amount, of the stock of the future company 
is agreed to be taken.? Such a condition would be more apt to 
be present where the parties to the agreement sign at different 
times; in which case, as before pointed out, a consideration 
should be expressed to move from the representative of all other 
parties to each party upon his signing the instrument. If this 
were done, the promises would be binding conditionally as soon 
as made; and upon the fulfilment of the condition, that is, upon 
promises to take the requisite number of shares being made, they 
would become absolute. Should this condition, however, relate 
to the performance of the promises, the promises might amount 
to no more than offers, which could be withdrawn at any time 
before the fulfilment of the condition; for it may be said that 
until then they never had any, even conditionally, binding qual- 
ity, except as above pointed out.4 

If the condition be one to be performed by the corporation 


1 See North Stafford Steel, &. Co. v. 
Ward, L. R. 3 Ex. 172. 

2 See ante, pp. 359-360. 

8 When the amount of the capital stock 
is inserted in the agreement of subscrip- 
tion, subscribers may refuse to pay any part 
of their subscriptions until such amount is 
subscribed for. Cabot & West Springfield 
Bridge v. Chapin, 6 Cush. 50; Salem Mill 
Dam Co. v. Ropes, 6 Pick. 23. See Nor- 
wich, &. Navigation Co. v. Theobald, 1 


Moo. & M. 151; Waterford, &c. R. Co. v. 
Dalbiac, 6 Ex. 443; Penobscot R. R. Co. 
v. Dummer, 40 Me. 172; Penobscot, &e. 
R. R. Co, v. Bartlett, 12 Gray, 244 ; Burt v. 
Farrar, 24 Barb. 518 ; Hughes v. Mfg. Co., 
34 Md. 316; Boston, &c. R. R. Co. »v. 
Wellington, 113 Mass. 79, Erie, &. R.R. 
Co. v. Owen, 32 Barb 616. But see Rens- 
selaer, &c. Plank Road Co. v. Wetzel, 21 
Barb. 56. 
* See ante, pp. 359-360. 
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when organized, then, generally, the promises made prior to its 
organization cannot be enforced before the performance of the 
condition, unless it is the promisors themselves who, as a matter 
of fact, prevent the fulfilment of the condition in order to in- 
validate their own promises.” In the last case the promisor who 
is concerned in preventing the fulfilment of the condition may 
take no advantage of its non-fulfilment; and this on general 
principles of good faith and equity, and in accordance with the 
law relating to the performance of conditions generally.® 

It may be said as incidental to the preceding discussion, that 
where a number of persons intending to form a corporation, and 
through that means carry on some business, raise a common fund, 
eventually to be increased, but beginning with deposits placed 
in the hands of a committee with authority to do certain acts, it 
is not competent for any one of such subscribers to withdraw his 
funds so deposited, until it has become evident that the carrying 
out of the scheme is impracticable.‘ 

Of course, if a person agrees to pay a deposit, and the con- 
sideration of that agreement fails, he need not perform ;° but, 
nevertheless, should he agree to pay deposits by a certain day, 
he cannot plead to an action for not paying them on or before 
that day, that the projected company has become abortive since 
that day ; for that might not have happened had he paid his 


371. 


1 The prospectus of a company to be 
formed stated that the proposed capital 
stock was to consist of ten thousand shares 
of twenty-five pounds each. Only fourteen 
hundred of these shares were taken. Held, 
that the agreement of a person subscribing: 
for shares was conditional on the fulfilment 
of the terms of the prospectus. Pitchford 
v. Davis, 5 Mees. & W.2. This case is 
coasidered of doubtful authority, as it 
seems hardly proper to construe all the 
terms of the prospectus as conditions in 
the agreement to take shares. Still, Fox 
v. Clifton, 6 Bing. 776, accords. But see 
Hutt v. Giles, 12 Mees. & W. 492. Effect 
should be given to conditions in a letter 
accepting a position as provisional com- 
mittee-man, and agreeing to take shares. 
Robert’s Case, 3 De Gex & S. 205; aff'd, 
2 Mac. & G. 192. See Wood’s Case, 3 De 
G. & J. 85; Burrows v. Smith, 10 N. Y. 
550; Union Hotel Co. v. Hersee, 15 Hun, 


But parol declarations made by 
officers of the company can only avail a 
subscriber seeking to invalidate his sub- 
scription for shares where they amount to 
fraud. Vicksburg, &. R. R. Co. v. Me- 
Kean, 12 La. Ann. 638; Martin v. Pensa- 
cola, &e. R. R. Co., 8 Fla. 370; Missis- 
sippi, &e. R. R. Co. v. Cross, 20 Ark. 443. 
And parol agreements made at the time of 
subscribing for shares, and inconsistent 
with the written terms of the subscription, 
are void. Connecticut & Passumpsic Rivers 
R. R. Co. v, Bailey, 24 Vt. 465; White- 
hall, &c. R. R. Co. v. Myers, 16 Abb. Pr. 
N.S. 34. 

2 See Upton v. Hansbrough, 3 Bissell, 
417, 423. 

8 See Raynay rv. Alexander, Yelv. 66; 
Hotham v. East India Co., 1 T. R. 638. 

* Baird v. Ross, 2 Macqueen, 61. Comp. 
Kent v. Jackson, 14 Beav. 367. 

5 See Duke v. Andrews, 2 Ex. 290. 
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deposits as agreed, and circumstances intervening after he broke 
his promise are no excuse for such breach.! 

Having considered the general question of the validity and 
construction of an agreement to take shares in the stock of a 
future corporation, there remain for consideration the legal and 
equitable relations arising from such an agreement. Prima facie, 
these relations are such as may be inferred from the terms of the 
instrument ; and the courts ordinarily, as among the parties to 
the instrument, will enforce its provisions in accordance with 
their tenor and import. Such agreements differ much from each 
other. One might readily be drawn so as to constitute the 
parties thereto partners, at least in regard to the scheme of in- 
corporation; as, for example, if the instrument should provide 
that the parties thereto should act as each other’s agents in the 
furtherance of the scheme, and share any profits or losses arising 
before the incorporation of the company. Such provisions, how- 
ever, would ordinarily be absent, and by merely entering into a 
binding agreement to take shares in a corporation to be formed, 
persons do not become partners, nor liable as principals for each 
other’s acts as agents.” 

To be sure, after the agreement is executed, supposing it to be 
a mere agreement to take shares, the parties thereto may so act 
that outsiders are justified in concluding that the relationship of 
principal and agent or of partners exists among them; and this 
on principles before discussed in relation to promoters.* There- 
fore, while in fact, as among themselves, no relationship of agency 
or partnership exists, they may be held responsible to outsiders 
for the acts of each other, either as principals or as partners, 
according to the circumstances. 

To what extent a party to an agreement to take shares in the 
stock of a corporation to be formed may, by assigning his in- 
terest in the agreement, relieve himself from all future liability, 
will depend on a proper construction of the instrument itself, 
qualified by the general maxim, that while a man may assign or 
waive any rights accruing to him under an agreement, he cannot 


1 Duke v. Dire, 1 Ex. 36; Aldham v. 8 See ante, p. 285, American Law Re- 
Brown, 7 Ellis & B. 163; 8. c. 2 Ellis & view, April, 1882, and Props. IL, VIL, 
E. 398. VIIL, and IX., pp. 282-283, American 

2 Shibley v. Angle, 37 N. Y. 626. See Law Review, April, 1882. 

Fay v. Noble, 7 Cush. 188; Thrasher v. 
Pike Co. R. Co., 25 Ill. 393. 
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divest himself of his liabilities arising therefrom.! It would be 
most unjust to hold, where responsible persons have joined in an 
agreement to furnish funds to be used in the advancement of a 
scheme of incorporation, and to take shares in the stock of the 
future company, that under such circumstances any one of them 
may avoid fulfilling his contract, by assigning his interest to some 
irresponsible person. It must be admitted, however, that under 
somewhat analogous circumstances the English cases hold that 
a shareholder, even in a company of unlimited liability, may free 
himself from any future liability by transferring his shares to a 
man of straw for that very purpose, provided the transfer be 
absolute.2 The American law is different on this point.* 
Moreover, by assigning his interest in a contract to take shares 
in the stock of a future corporation, a person may incur liability 
towards his assignee, at least if he purports to sell shares in a 
future corporation ;* for, should such a corporation never be or- 
ganized, he might have to refund any money paid him by his 
vendee. Still, in the absence of fraud, the vendor would incur 
no liability to his vendee by selling him merely his right to shares 
in the stock of a corporation when formed; for here there is no 
failure of consideration even though the corporation be never 
formed, because the vendor sold only his right to shares in the 
stock of a certain corporation should it thereafter be organized. 
Persons agreeing to take shares in the stock of a corporation 
to be formed necessarily come in contact with the promoters of 
the scheme of incorporation ; they usually subscribe on the faith 
of the acts and representations of the latter, and judge as to the 
ultimate success of the undertaking from the opinion they have 
formed of its promoters. The promoters of the plan are in a 
better position to judge of the feasibility and desirableness of the 
scheme than are persons who merely agree to take shares in the 
concern when it shall have been started. Because of these and 
similar considerations a fiduciary relationship arises between the 
promoters and persons who agree to subscribe for shares in the 
stock of the future corporation ;> and the latter are in conse- 


1 Graff v. Pittsburgh & Steubenville R. 8 Nathan v. Whitlock, 9 Paige, 152; 
Co., 31 Pa. St. 489. Marcy v. Clark, 17 Mass. 330. 

2 Jessopp’s Case, 2 De G. & J. 638; De * Kempson v. Saunders, 4 Bing. 5. See 
Pass’s Case, 4 De G. & J.544; Harrison’s Street v. Bailis, 2 P. Wms. 217. 
Case, L. R. 6 Ch. 286; William’s Case, 1 5 Williams v. Page, 24 Beav. 654, 661. 
Ch. D. 546. 


| 
j 
| 
| 
| 
| 
| 
| 
| 
| 
4 
| 
| 
| 
| 
whoa 


866 RIGHTS AND LIABILITIES ARISING THROUGH THE 


quence entitled to the utmost fairness and openness of treatment 
from the former. It follows that promoters are liable to persons 
who subscribe for shares in the stock of the future company 
for damages caused by any fraudulent misrepresentation or con- 
cealment on their part, where the subscribers have relied on their 
representations ; and to recover such damages the subscriber can 
bring an action in law for deceit,! and may have a right in equity 
to have his subscription cancelled,? provided by such cancel- 
lation the rights of other and innocent persons are not infringed. 
It would seem, also, that promoters would be responsible to sub- 
scribers for the misrepresentations of their fellow-promoters, if 
the relationship of agency or partnership existed between them; 
or if they had acted in such a way that subscribers were justified 
in inferring the existence of either of these relationships. 

That, upon the failure of the scheme of incorporation, sub- 
seribers may recover back from the promoters deposits paid on 
subscribing for shares in the stock of the contemplated corpora- 
tion, is a proposition which is not always true. In such a case the 
rights of the subscriber paying the deposit depend on the inten- 
tion and meaning of the parties to the scheme, as expressed in 
the subscription agreement and viewed in the light of surround- 
ing circumstances.’ If, judging of the matter in this way, it 
appears to have been the intention that the deposits should be 
applied to the furtherance of the scheme, then, although the 
scheme may prove unsuccessful, the moneys will have been ap- 
plied to the purpose for which they were presumably destined ;* 
and the subscribers can claim to recover back only such moneys 
as either have not been expended and so remain in the hands of 
the promoters, or such as have been spent by the promoters after 
all reasonable hope for the success of the undertaking had passed 
away, and under such circumstances as to imply wilful misman- 
agement or fraud on their part. But fraud on the part of the 
promoters in procuring the deposits would change the situation 
and entitle the depositors to recover back the whole amount, at 
least as between them and the fraudulent promoters.® 


1 Paddock v. Fletcher, 42 Vt. 389 ; Ger- 4 Garwood v. Ede, 1 Ex. 264; Clements 
hard v. Bates, 2 El. & B. 476. See Twy- v. Todd, 1 Ex. 286; Jones v. Harrison, 2 
cross v. Grant, 2 C. P. Div. 469. Ex. 52; Willey v. Parratt, 3 Ex 209. 

2 Kent v. Freehold Land Co., L. R. 4 5 See Colt v. Woolaston, 2 P. Wms. 
Eq. 588. 153, and Twycross v. Grant, ante. 

3 See Moore v. Garwood, 4 Ex. 681. 
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If, however, the deposits were made merely in order to comply 
with some resolution or statutory requirement, and without any 
intention on the part of the subscribers, or right on the part of 
the promoters, to apply the money in furthering the scheme, then 
the subscribers would be entitled to have their entire deposits — 
returned. Under such circumstances, whether the promoters 
would be accountable for deposits received by others of their 
number must be decided according to principles already often 
referred to;? generally, they would not be.* 

It goes without saying that whoever agrees to take shares in 
the stock of a future corporation, merely in order that others may 
be induced to agree as well, having a secret understanding with 
the promoters of the scheme that no liabilities shall attach them- 
selves to him by reason of this contract, will be bound to fulfil 
the letter of his agreement, at least in so far as the non-fulfilment 
thereof would injure innocent persons who have acted on the faith 
of it. And, moreover, in so far as the promoters carry out this 
fraudulent, secret understanding will they render themselves per- 
sonally liable to persons defrauded and injured thereby 

One thing further as to the relationship between the promot- 
ers and persons agreeing to take shares and making deposits. 
Such persons enter into such an agreement and pay their pre- 
liminary deposits, expecting that a corporation, with the nature 
and general purposes of which they have been made acquainted 
by the prospectus and representations of the promoters, will be 
organized ; and they have contracted and paid their money with. 
this special scheme in view. Clearly, if the promoters apply the 
funds so deposited in any other manner than that which the sub- 
scribers were justified in contemplating, the subscribers’ moneys 
have been misapplied, and each of them has a plain claim to re- 
cover back such funds from any promoter responsible for its 
misapplication. Such a misapplication would be a conversion 
of the funds of the subscribers, for which wrong an appropriate 
action would lie. It would seem, moreover, that any depositor 


1 Nockels v. Crosby, 3 Barn. & Cr. 814; * White Mountains R. R. Co. v. East- 
Ashpitel v. Sercombe, 5 Ex. 147. man, 34 N. H. 134; Custar v. Titusville 

2 See Walstab v. Spottiswood, 15 M. & Gas Co. 63 Pa. St. 381. See Litchfield 
W. 501. Bank v. Church, 29 Conn. 137. 

8 See Burnside v. Dayrell, 3 Ex. 224, 5 See Hall’s Case, L. R. 5 Ch. 707. 
commented on in Thompson on the “ Lia- 
bility of Agents of Corporations,” p. 215. 
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should have a remedy, not only to obtain damages from the pro- 
moters for any misapplication of deposits, but, in cases where 
justice could not otherwise be done, that a depositor might com- 
pel the promoters to apply such funds to the furtherance of the 
scheme for which they were subscribed, at least so far as it would 
be practicable for a court of equity to enforce such application. 

We come now to the relations between a person who has 
agreed to take shares in the stock of the future corporation, and 
that corporation itself when organized, or rather that corporation 
or body as consisting of or representing all the other persons who 
have subscribed or agreed to subscribe for stock, in so far as they 
are interested in the corporate enterprise. 

First, in regard to enforcing the agreement to subscribe for 
shares. This was an agreement between the parties thereto to 
do a certain thing, — to wit, to subscribe for shares in a corpora- 
tion to be organized ; that is, it was an agreement to invest a cer- 
tain amount of capital in a certain manner, to be used for a certain 
purpose. If we regard the corporation when formed as a distinct 
person, a legal difficulty will at once arise. This ‘* person” was 
not a party to the agreement, did not even exist at the time when 
the agreement was made, — what standing has it in court to com- 


pel the performance of the agreement?! But this difficulty is 
entirely gratuitous, and arises only from this conception of the 
company as an entity which at the very moment of the comple- 
tion of its organization, and thereby, becomes a “ person” distinct 
from all persons interested in the corporate enterprise. If we 


1 “ A subscription to take shares in the 
stock of a corporation to be formed inures 
to the benefit of that corporation when 


Metc. 565; Stanton v. Wilson, 2 Hill, 153; 
Kennebec, &c. R. R. Co. v. Palmer, 34 Me. 
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formed.” Griswold v. Peoria University, 26 
Ill. 41; Cross v. Pinckneyville Mill Co., 17 
Ill. 57. See Eastern Plank Road Co. v. 
Vaughan, 20 Barb. 155, and Angell and 
Ames on Corporations, § 523. The insol- 
vency of the corporation is no ground for 
restraining the collection of subscriptions 
to its stock. Dill v. Wabash Valley R. R. 
Co., 21 Ill. 91. Penobscot, &c. R. R. Co. 
v. Dummer, 40 Me. 172, seems to hold an 
agreement to take shares in the stock of a 
future corporation, to be as to the corpora- 
tion, a proposal, which is bindingly accepted 
by the corporation when organized recog- 
nizing the shares so subscribed for as shares 
of its stock. And see Thompson v. Page, 1 


‘The trouble with all these cases is that 
the right of the corporation to sue is not well 
thought out. To say that the agreement 
inures to the benefit of the corpogation when 
formed, raises the question of the compe- 
tency of a person not party to a contract, 
from whom no consideration moves to sue 
thereon ; which is greatly disputed. To be 
sure, the doctrines of ratification may be re- 
sorted to where the agreement to subscribe 
was entered into with persons authorized or 
purporting to act on behalf of the future 
company. See note 3, p. 291, American 
Law Review, April, 1882, and note 2, p, 
357 ante. 
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regard the company at the time of its organization merely as the 
aggregate of the members acting and bound to act in a certain 
way, and to employ certain funds in a certain manner for a cer- 
tain purpose,} all difficulty will be avoided; and we shall then 
have the contract enforced by the parties thereto, acting in pre- 
cisely the manner contemplated, — to wit, as a corporation and 
through the medium of corporate machinery and organization. 
By means of this natural conception all difficulty is avoided, and 
no violence is done to the strictest requirements of logical or 
legal thought. 

It remains to consider the rights of the parties to the original 
agreement as against the corporation, or rather as against the 
corporate management at the beginning of corporate action. It 
will be remembered that all the parties to the agreement have 
agreed to invest certain funds for the accomplishment of a cer- 
tain object, and that these funds should be managed and applied 
for the furtherance of that object, through the medium of corpo- 
rate organization. Suppose that this agreement is violated, either 
through the managers of the scheme procuring a charter differ- 
ent from the one contemplated, or by their actually misapplying 
funds already contributed ; that is, applying them in a manner 
and for purposes other than those contemplated by the original 
agreement. In other words, it becomes apparent that the pur- 
poses for which the corporation is actually being organized di- 
verge from those justifiably contemplated ; that another scheme, 
differing from the original plan, is being gone into. It is plain 
that any one of the original parties, or their representatives, can 
say, “I never agreed to take part in any such undertaking, 
and I never paid deposits to be used for any such purpose.” 
And it is further evident, that, as between him and any body or 
individual acting in violation of the terms of the original agree- 
ment, he may claim to be released from his contract, and per- 
haps to have moneys paid or expended by him reimbursed. Thus, 
as between a party to the original agreement to take shares, and 
the corporation when organized, any material divergence of the 
corporate scheme from the plan justifiably contemplated by a 


1 The writer is well aware that this only at the moment of its organization, be- 
conception of a corporation is inadequate; fore any liabilities to outsiders have been 
but it will suffice in the present connec- contracted. 
tion, and applying it to the corporation 
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party to the agreement to take shares at the time of his signing 
the same, or paying deposits in accordance therewith, will release 
him from his contract, and may entitle him to recover any moneys 
paid or expended by him in pursuance of its terms.’ If the di. 
vergence alluded to is immaterial, or such as was contemplated 
in the original agreement as a possibility (7. e. no divergence at 
all) ; or if a party has acquiesced in the divergence, which may 
be implied from long-continued neglect to repudiate, — he will 
not be released from his agreement to take shares.* But usually 
from mere lapse of time, unless very great, acquiescence cannot 
be inferred ; there must be some reason to infer knowledge on 
the part of the dissenting party of the violation, and neglect to 
repudiate after that knowledge had been obtained.® 

The qualification, “ as between the party to the agreement and 
the corporation when organized,” is to be noted; for, should such 
a party refrain from enforcing his rights for any considerable 
length of time, the corporation, or the other shareholders or sub- 
scribers, might claim that he had waived his rights, or at least 
was estopped from asserting them, to the injury of any one who 
had reasonably acted on the supposition, occasioned by the delay, 
that he had waived them. And, should the rights of any out- 
siders who had contracted with and become creditors of the 
corporation intervene, the subscribers should certainly not be 
allowed to withdraw funds or claim a release from his agreements 
to the detriment of persons outside the corporation, who very 
likely contracted with the corporation on the credit of those 


1« 


. . A person who agrees to take 
shares in a company formed for a given 
purpose and with a given capital, is not 
bound to accept shares in a company 
formed for another purpose or with a dif- 
ferent capital; and it follows from this 
that a variation in the original scheme, if 
unassented to by a subscriber to it, affords 
an answer to any application for calls 
which may be made upon him.” 2 Lind- 
ley on Part. 625, citing Galvanized Iron 
Co. v. Westoby, 8 Ex. 17. See Rye’s Case, 
3 Jur. N. 8, 460; Ship’s Case, 2 De G., J. & 
Sm. 544; Stewart’s Case, L. R. 1 Ch. 574; 
Webster’s Case, L. R. 2 Eq. 741. 

2 “But if a subscriber to a company 
binds himself to take shares in a company 
which may differ more or less from that 


originally proposed to be formed, he can- 
not set up a variation in the original scheme 
as an answer to a demand for payment of 
the capital he has undertaken to contrib- 
ute.” 2 Lindley on Part. 625. London, 
&c. Assurance Soc. v. Redgrave, 4 C. B. 


Nn. 8. 524. See Midland, &c. R. Co. v. Gor- © 


don, 16 M. & W. 803; Nixon v. Browlow, 
2H. & N. 455; s.c.3 H. & N. 686; Nor- 
man v. Mitchell, 5 De G., M. & G. 648. 

8 See cases cited in last note but one, and 
Nichol’s Case, 2 W. N. 77; Bailey’s Case, 
L. R.3 Ch.592. The repudiation was held 
too late in Lawrence’s Case, L. R. 2 Ch. 
412; Brigg’s Case, L. R. 1 Eq. 483 ; White- 
house’s Case, L. R. 3 Eq. 790; and Taite’s 
Case, 3 Eq. 795. 
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funds or agreements to subscribe. Such an outside creditor 
could well say that the original contracting parties, in entering 
on such an enterprise, took upon themselves, at least as regards 
outsiders acting in good faith, the risk of internal mismanage- 
ment of the affairs of the corporation and misapplication of its 
funds. So it behooves a dissenting party or subscriber to dissent 
actively at once, and better before than after the organization 
of the corporation; and if after, then at the earliest possible 
moment. 

It may be added, finally, that not only may a party acting 
promptly claim a rescission of the contract, but a court of equity 
will ordinarily aid him with an injunction restraining the other 
parties to the contract or the corporation from acting in violation 
of his rights. He may well be permitted to say: “ I entered into 
a certain contract, which has been broken by others; I do not 
desire to withdraw on that account, nor do I desire funds sub- 
scribed by me to be returned; but I demand that the other par- 
ties to the contract be compelled on their side to perform.” ?} 


Henry O. TAYLor. 
New York. 


1 See Lord Eldon’s valuable judgment performance of agreements to take shares 
in Natusch v. Irving, Gow on Part. App. in the stock of a future corporation, see 2 
576 (American ed. of 1830), and in Const Lindley on Part. 918-921. 

v. Harris, Turn. & R. 496. As to specific 
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CONSTRUCTIVE TOTAL LOSS. 


Tue doctrine of the Law of Marine Insurance, which is indi- 
cated by the heading of this article, is from its nature difficult to 
limit within any fixed lines of demarcation, shading off as it does 
on one side into absolute total loss, and on the other into partial 
loss. Yet the importance of the distinction is so great that it 
has been the subject of numerous judicial decisions ; and these, 
digested by the text-writers, have furnished principles which are 
as definite as the nature of the case allows, and give a basis for 
further advance. It is proposed here only to notice in what 
ways the more recent cases confirm or limit the already recog- 
nized rules, or indicate the growth of new branches of the sub- 
ject, springing from the altered conditions of marine insurance. 
While the right of the insured to make a total loss out of a par- 
tial one by the surrender of whatever remains of the thing insured 
to the insurer is, under proper restrictions, a very satisfactory way 
of carrying out the contract of indemnity, it is liable to great 
abuse from the facility with which it can be rendered an escape 
from the losses of an unprofitable adventure, and consequently 
has been closely guarded by the courts. Since this right de- 
pends upon the existence of a constructive total loss, and this 
again on what amount of damage is a constructive total loss, and 
not on one hand an actual total loss, or on the other only a 
partial loss, it will be necessary, in examining the first, to advert 
sometimes to the others. Dividing the subject, then, into the 
three divisions of marine insurance, — vessel, cargo, and freight, 
—I shall consider each in relation to the theory of constructive 
loss. 

The greatest calamity which can overtake a vessel is its abso- 
lute destruction, either by the forces of nature or the power of 
enemies ; and obviously, when this happens, if it be by one of the 
perils insured against, the insured can claim to be reimbursed 
by the underwriter to the full extent of his loss. To limit the 
cases of actual loss to those where the vessel ceases to exist, 
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however, would be unfair to the insured; for many times the 
vessel, though still existing in specie and perhaps not materially 
damaged, is to all purposes as absolutely lost to the insured as if 
no two timbers still hung together. Accordingly, an enlarged 
definition of actual loss is given by Lord Abinger in Roux v. 
Salvador.! “If in the progress of the voyage the thing insured 
becomes wholly destroyed or annihilated, or if it be placed by 
the perils insured against in such a position that it is totally out 
of the power of the underwriter to procure its arrival, the latter 
is bound by the very terms of his contract to pay the whole sum 
insured.” In all such cases the insured is entitled to call upon 
the underwriter to make good his promise. The precise calamity 
contemplated in the contract has happened, and no preliminary 
conditions need be implied by the law to enable either party to 
defend its rights, and notice of abandonment is therefore un- 
necessary.2. In contrast with the cases of actual total loss are 
those of partial loss. When the vessel in the course of the voy- 
age, meeting the perils insured against, is damaged in hull or 
outfit, or the cargo is injured by the salt water and rendered 
of less value in the market, or in any way the thing insured has 
deteriorated in value, yet not so much as to render it worthless 
to the owner, then there is no reasonable claim against the in- 
surer for a total loss. The insured may claim to be reimbursed 
to the extent of the loss which has actually befallen him by 
perils insured against, if the policy does not except partial losses ; 
but further than this he cannot go. Then, intermediate be- 
tween the two, comes the class of cases which it is purposed 
to consider here. The circumstances are these: Through some 
peril insured against, the vessel or cargo has been brought into 
such a situation that its destruction, though not actually accom- 
plished, is yet imminent, —to a situation where a fair-minded 
business man would say that the chances of saving anything 
were so small as to be practically valueless, and where the injury, 
though only partial, is the precursor of an entire loss. The 
settled law of marine insurance, then, is to allow the insured 
to abandon, by a formal notice in writing to the insurer, all his 
interest in the thing insured; and having, by this abandonment, 
transferred all his rights to the insurer, he converts the partial 
1 3 Bing. N. C. 266, p. 286. 


2 Rankin v. Potter, L. R. 6 H. of L. 83, at p. 155. 
VOL, Ill. —N. 8, 26 
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into a so-called constructive total loss, enabling him to claim 
the full value of the thing insured. This right of abandonment 
depends on the circumstances of the case, not on the informa- 
tion on which the insured acts, and must be exercised in good 
time and with sufficient clearness of statement as to what is 
abandoned, and for what cause, to put the insurer in possession of 
the material facts in the case. Such being the law, the changes 
of the recent cases are next to be considered. 

A point which has been much discussed is whether a claim for 
an actual total loss, without abandonment, can be made when 
a vessel seriously injured has been sold by the master under 
circumstances of urgent necessity. Mr. Arnould says:! “It is 
also established in our jurisprudence that although the damage 
be somewhat short of a complete wreck, yet if it be so great 
as to make it wholly impossible for the master by any means 
in his power to repair the vessel so as to keep the sea as a ship, 
or to do so except at a cost that would exceed the ship’s value 
when repaired, or if she be stranded in such a position that her 
recovery for the purposes of the-adventure is beyond all hope, 
and the master is consequently acting optima fide for the benefit 
of all concerned, and sells the ship, where she lies, as the only 
chance of saving anything from disaster, the assured may treat 
this as an absolute total loss of the ship, and recover the whole 
amount of the insurance without giving notice of abandonment.” 
Although this is now settled law, and upheld in several important 
cases,” it is said that Lord Campbell never could be reconciled to 
it, and uniformly held that a notice of abandonment was neces- 
sary in all cases where the vessel still existed in specie. In a sim- 
ilar case in New Brunswick,’ it was held, in accordance with the 
view of Lord Campbell (who is quoted largely by the judge in 
delivering the opinion of the court), that though the wreck may 
be justifiably sold there must still be notice of abandonment. 
The facts of this case, however, did not constitute that urgent 
' necessity for a sale which is admitted on all hands to be the only 
justification of a sale and claim for a total loss without abandon- 
ment, and, although the language of the court is very strong, 
it may be doubted whether the case impugns at all the authority 
of the cases which settle the English doctrine. 

1 Marine Insurance, vol. ii. p. 593. 3 Wood v. Stymest, 5 Allen (N. B.), 


2 Cambridge v. Anderton, Ry. & Mood. 314 (1862). 
60; Roux r. Salvador, 3 Bing. N. C. 266. 


| 
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The sale is not the ground of the claim for total loss, but the 
injury which renders the sale necessary, and this necessity must 
be founded on the actual facts. A good illustration of the state 
of facts which will justify a sale occurred in the case of McCall 
v. Sun Mutual Life Insurance Co.! The Lindo, the vessel in- 
sured, while lying at her wharf in Cow Bay taking in her cargo, 
was struck by a violent gale and torn from her fastenings and 
driven stern foremost upon the rocks, a quarter of a mile from 
the wharf, under a perpendicular cliff eighty feet high, where 
she bilged and filled with water, her mainmast and fore and 
mizzen topmasts were carried away, and the whole ship badly 
strained and logged. She lay thumping upon the rocks, and 
could only be approached by water; her boat was gone, and the 
crew remained twenty-four hours on the wreck before they 
could be taken off. The situation of the bark was in the high- 
est degree perilous. There was no probability that she could 
be got off the rocks during the winter, and it was probable that, 
before the spring, she would go to pieces. The master had a sur- 
vey of her made by competent surveyors, who certified that she 
was a complete wreck, and advised a sale, and he thereupon sold 
her at public auction. The purchasers succeeded in getting her 
off the next season, and they repaired her, and then sold her for 
less than the cost of repairs. In his opinion, Andrew, J., says: 
“The shattered condition of the bark, away from her home 
port, the impossibility of getting her off the rocks during the 
winter, the probability of her early and entire destruction from 
the violence of winds and sea on an exposed and dangerous coast, 
and the fact that the expense of repairs would exceed her value 
when repaired, constituted within the cases an urgent necessity 
which justified the master in making a sale, and an abandonment 
was unnecessary.” ? On the other hand, a good instance of a 
state of facts when a sale is unnecessary, and therefore the 
owners cannot claim a total loss on a sale, is Stephenson v. 
Piscataqua, &c. Insurance Co.? A distinction has sometimes 
been attempted between the home port and ports of necessity 
or distress, in regard to actual total loss. It is probable, how- 
ever, that this distinction will apply only to those cases of actual 
total loss where a necessary sale by the master is an element in 


1 66 N. Y. 506. 2 The Amelie, 6 Wall. 30; Butler v. Murray, 30 N. Y. 88. 
3 54 Me. 55. 
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the loss. In such cases, the fact that the loss and damage took 
place at a distant port, where it was impossible to communicate 
with the owners, or to procure necessary funds or to repair the 
injuries, might well be held to make a sale justifiable which 
would have been unjustifiable in the home port. But in those 
cases where the loss is based on the actual destruction of the 
vessel this distinction can make no difference. If the vessel no 
longer exists in specie, there is an actual loss in any port, home 
or foreign; while if there is only a case of constructive total loss, 
the loss will be as purely constructive in a foreign as in the 
home port.! ; 

An important point which applies as well to constructive as to 
actual total loss was decided in Duncan v. Great Western Insur- 
ance Co.2 The time at which the loss is deemed in law to take 
place is when the injury is received which ultimately causes the 
destruction of the vessel. In this case the insurers admitted a 
liability as to three quarters of the loss, but resisted the claim to 
one quarter on the ground that there had been a change of owner- 
ship of this quarter before the loss, and that the later owners were 
not made plaintiffs in the action. The facts were that the vessel 
met with very severe weather on the 16th and 18th of April, 
which strained her seams and wood-ends, producing openings and 
causing leaks, which injuries resulted in her total loss. By the 
great exertions of the master and crew she was kept afloat till 
May 5, when she was abandoned, and immediately sank. On the 
24th of April the quarter interest referred to had been sold by 
the original owners to third parties. This sale, coming before 
the actual sinking of the ship, though after the injury which 
caused the loss, was argued by the insurers to have occurred 
before the total loss, and therefore rendered it necessary that the 


new owners should be made plaintiffs. But the court held that | 


the loss dated from the time of the injury which caused the 
destruction. 

A constructive total loss is included in an insurance against 
“total loss only.”? In an English case, the question was on 
the construction of a policy which contained stipulations that 
either the insurers or insured might work to save the vessel with- 


1 Burt v. Brewer, &c. Ins. Co., 16 N.Y. 3 O’Leary v. Stymest, 6 N. B. 289; 
Sup. Ct. 383 (1876). Adams v. Mackenzie, 13 C. B. nN. 8. 
2 1 Abb. (N. Y.) App. Dec. 662 (1867). 442. 


XUM 


CONSTRUCTIVE TOTAL LOSS. 377 


out its being considered an acceptance of an abandonment, or a 
waiver of the abandonment, and also a clause that in no case 
should the company pay more than the actual damages from perils 
of the sea. It was contended by the defendants that this policy 
did not admit of a constructive total loss, that the phrase “ actual 
damage ” precluded any claim for constructive total loss ; but the 
court held that the true interpretation of the clause as to damage 
was that, in case of partial loss, the insured should not be allowed 
to claim salvage and other dues for his work in saving the ves- 
sel, and that the policy was good for a constructive total loss.? 

As to the theory of constructive total loss, generally speaking, 
that is a case of constructive total loss where the thing insured 
has been reduced to such a position by the perils insured against 
as to make its destruction or annihilation, though not inevitable, 
yet highly imminent, or its ultimate arrival under the terms of 
the policy, though not utterly hopeless, yet exceedingly doubtful. 
The thing insured may not be absolutely destroyed or irretriev- 
ably lost. There may, however, be a capture, which, though prima 
facie a total loss, may be followed, by a recapture, which would re- 
vest the property in the insured. There may be a forcible deten- 
tion, which may either speedily terminate, or may last so long as 
to end in the impossibility of bringing the ship or the goods to 
their destination. There may be some other peril which renders 
the ship unnavigable, without any reasonable hope of repair, or 
by which the goods are partially lost, or so damaged that they 
are not worth the expense of bringing them, or what remains of 
them, to their destination? 

In all such cases the assured, if he wishes to recover as for a 
total loss, must, as a condition to the right of so doing, give due 
notice of abandonment. Such a notice is an explicit intimation 
to the underwriters that he offers to give up to them his whole 
interest in the thing insured, or the remains of it, as far as it is 
covered by the policy. This notice he must give within a rea- 
sonable time. 

In the United States the right to abandon depends on the 
actual state of facts on which the abandonment is based, and, 
if it appears that a sufficient ground existed for an abandonment, 
a subsequent restitution will not affect the right of the insured 


1 Forwood v. N. Wales Mutual Marine 2 Per Abinger, Ch. Baron, in 3 Bing. 
Ins. Co., L. R. 5 Q. B. 57. N. C. 286. 
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to recover for a total loss, unless the restitution takes place be- 
fore the abandonment. In the English law, on the contrary, any 
recovery of the vessel before the trial of the case will prevent 
the insured from recovering a total loss. In a recent case? 
the effect of a restoration on a previous abandonment is stated. 
The facts were that the vessel Helen Snow had been insured 
wherever she might go on a whaling voyage from Oct. 14, 1871, 
to Oct. 14, 1875; the vessel was abandoned by the master and 
crew in the Arctic Ocean on Aug. 21, 1872, and was abandoned 
to the underwriters on Oct. 14, 1872; and on Nov. 1, 1872, the 
vessel arrived in San Francisco in the possession of salvors. In 
the opinion, Gray, C. J., says: — 


“But if the ship herself is once totally lost by a peril insured against, 
and the master, using due diligence, is unable to regain possession of her 
in such a condition and under such circumstances as to enable her to 
pursue the voyage for which she was insured, the right to abandon and re- 
cover for a constructive total loss still remains without regard to the ques- 
tion whether at some future time, over which the master has no control, he 
might be able to regain possession of her on payment of salvage, and without 
regard to the proportion between the amount of the salvage and the entire 
value of the vessel. . . . In the present case, the leaving the vessel in the 
ice, made necessary by a peril insured against, was a constructive total 
loss, and would clearly have warranted an abandenment to the underwrit- 
ers at any time before she was rescued. Her subsequent rescue by the 
salvors, her master never having been able to resume possession of her so 
as to prosecute the voyage, did not cut down this total loss to a partial one, 
but there was still a constructive total loss of the vessel at the time of the 
abandonment to the underwriters.” * 


And to the same effect, in the earlier case of Green v. Pacific 
Marine Insurance Co.,* Bigelow, C. J., says : — 


“On the facts disclosed at the trial the only point of contention is 
whether the plaintiff has shown such a state of facts as to warrant an 
abandonment of the ship and outfits, and to sustain his claim for a con- 
structive loss. In discussing this question two material facts are to be 
borne in mind which are indisputably established by the evidence. The 
first is that there was at one point of time during the continuance of the 


1 Arnould’s Marine Insurance, vol. ii. 8 Cf. Sun Ins. Co. v. Hall, 104 Mass. 
294. 507. 

2 Snow v. Union Ins. Co., 119 Mass. 4 9 Allen, 223. 
592 (1876). 
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risk an actual total loss of ship and outfits, by the complete and absolute 
privation of the owner’s possession and control of the ship while the muti- 
neers continued to hold her. ‘The other is that the voyage for which the 
insurance was effected was wholly broken up and abandoned, so that the 
insured was effectually deprived of all benetit and profit which might 
have arisen therefrom. In this aspect of the case the real question at issue 
is whether the ship was restored to the owner’s possession and control under 
circumstances that would defeat the right to abandon her and to claim a 
total loss. The abandonment in the present case was not made when the 
ship was in the hands of the mutineers, but long afterwards, and subsequent 
to the time when she had been virtually restored to the possession and con- 
trol of her owners by being left in the care of the mate, who brought her 
into port. As the right of the assured to claim for a total loss depends on 
the state of facts existing at the time of the abandonment, it necessarily 
follows that the previous restitution of the ship to the custody of the mate, 
by preventing an actual total loss, renders it necessary to consider the con- 
dition in port, and the attendant circumstances at the time of such restora- 
tion, in order to ascertain whether the abandonment was justified, and a 
claim for a total loss was warranted by the facts as they are shown to 
have existed.” 


The abandonment transfers all the interest of the insured to 
the insurers, so far as the interest is covered by the policy, and 
relates back to the time of the loss: The underwriters are not 
bound to pay over the money on the loss before they bring suit 
to recover against third parties for the loss of the vessel. Their 
title is perfect when a valid abandonment has been made and 
accepted.! 

A peculiar right of the insurers is to take possession of the 
damaged property and restore it to a serviceable condition, and 
offer it again to the insured. This right is based on the charac- 
ter of the insurance policy, which is essentially one of indemnity. 
If a loss has taken place, and the property insured is reduced to 
such a state that the insured are justified in abandoning for a total 
‘constructive loss, and do in fact so abandon, the insurers are not 
bound to accept the judgment of the insured on the question of the 
practicability of putting the vessel into a fit state for prosecuting 
the voyage ; but may take possession for the purpose of repairing, 
and may repair, and then offer the vessel to the insured and de- 
cline to accept the abandonment. This taking possession is quite 


1 Graham v. Ledda, 17 La. Ann. 45; Mills v. Mary E. Perew, 15 Blatchf. 58 ; The 
Manistee, 7 Bissell, 35. 
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different from accepting the remains of a vessel when abandoned, | 
and is no evidence of an acceptance of the abandonment. The 

refusal of the insured to receive the vessel back, if repaired in a 

reasonable time, makes him no stronger on the question of con- 

structive loss. If the vessel is retained an unreasonable time, or 

if there is any defect in the repairs, the insured is not bound to 

accept, and the abandonment remains in full power." 

An abandonment once accepted estops the insurer from setting 
up as a defence the fact that the assured had broken certain 
clauses in the policy.? 

The cargo of a vessel is a subject of insurance as well as the 
vessel itself, and the same distinctions in principle which applied 
to the various kinds of loss on vessels apply with some changes to 
the goods on board. If the goods are actually lost by sinking in 
the ocean, or capture and confiscation by the enemy, and there is 
no chance of recovering them, or if they are reduced by sea dam- 
age to such a state that they cannot be brought in specie to the 
port of destination, or if the vessel in which they are shipped is 
lost and no means of transportation can be obtained by the 
master, the insured can claim a total loss without abandonment. 
But if the goods are taken from the owner’s possession, and there 
is a prospect of ultimate recovery, or if they are so damaged at 
an intermediate port of distress that a prudent uninsured owner 
would not send them on, and a sale justified by the necessities of 
the case is made, the owner may abandon and claim a construc- 
tive total loss. If, however, any part of the goods is conveyed 
to the port of destination, the loss is not total. In a Massachu- 
setts case, a part of the cargo insured consisted of articles which 
were included in the memorandum clause, and part was not. The’ 
latter part arrived in a damaged condition, and it was held that, 
having arrived at the port of destination, the cargo was not totally 
lost, even constructively. The court say: ‘* Where any consider- 
able portion, though less than one half the cargo, comes through 
to the destination, the loss is not total.”2 In a New York case, 
the facts squarely raised the question whether the arrival of any 
of the goods, though in a valueless condition, would prevent the 


1 Copelin v. Ins. Co., 9 Wall. 461. 88; cf. Merchants’ Marine Ins. Co. v. 

2 Leduc v. Provincial Ins. Co. of New Orleans Marine Ins. Co., 24 La. 
Canada, 19 L. Can. Jurist, 281. Ann. 305, 

3 Silloway v. Neptune Ins.Co., 12 Gray, 
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loss from being total. The facts were that the defendants insured, 
in separate parcels, eight hundred and one bags of coffee and sixty- 
four bales of wool on the ship Mortimer Livingston, from Havre 
to New York, free of particular average. The ship went ashore 
off Cape May, became imbedded in the sand, with the water over 
her deck at high tide, and the cargo submerged. The plaintiffs 
abandoned the coffee and wool, but the abandonment was re- 
fused. While the ship lay in this condition an agreement was 
made by the agents of the ship-owners, assuming to act for all 
concerned, with a company of wreckers, to save and deliver in 
New York all the cargo possible. Under this agreement sixty-. 
one bales of wool were taken out and sold, and a little coffee was 
saved by dipping it out of the hold with a skimmer, washing it 
in salt water, drying and putting it into new bags, when it was sent 
to New York and sold, realizing the sum of two dollars and forty- 
four cents over the costs of saving it. The jury found specially 
at the trial that the coffee when gotten out of the wreck was 
of no value whatever, that it was gotten out of the vessel and 
brought to New York by the insurers at their cost and expense, 
and that their motive was to make a special, 7. e. a partial, loss. 
At the General Term of the Superior Court exceptions taken at 
the trial were argued, and the court gave judgment in favor of 
the defendants, by Monell, J., on the ground that the loss must 
be total, in order to be covered by the policy, and said, “ Such a 
policy is an insurance against a total physical loss only,” and held 
that a total physical loss had not occurred. A strong dissenting 
opinion was given by McCunn, J., and the case was finally car- 
ried to the Court of Appeals, which reversed the decision. 

If the portion of the goods saved arrive at the port of destina- 
tion before any abandonment is made, the burden will be on the 
plaintiff to show that it was of no value, and no proof which falls 
short of this will be sufficient to prove a total loss.?: 

Among the more frequent questions raised in cases of insurance 
on goods are those where goods of the same or different kinds are 
insured under the same policy, and the loss is partial on some 
kinds and total on others. In such cases, evidently, if the policy 
contains the clause “free of particular average,” the insurer can 
escape liability by claiming that the loss is partial, if he is allowed 


! Wallerstein rv. Columbian Ins. Co., 3 2 Young v. Pacific Marine Ins. Co., 34 
Robt. 528, and 44 N. Y. 204 (1865). N. Y. Sup. Ct. 341 (1872). 
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to consider the whole as one insurance ; while, if he is obliged to 
consider each parcel as a separate insurance, he will be compelled 
to pay for a total loss on those goods actually lost, though he es- 
capes on those where the loss is partial. The test of the liability 
is now generally made on the wording of the policy and the pack- 
ing of the articles insured. In the case of Silloway v. Neptune 
Marine Insurance Co.! the policy was in the common form, and 
provided that the insurers should not be liable for any partial loss 
on salt, grain, fish, fruit, hides, skins, or other goods that are es- 
teemed perishable in their own nature, unless it amounts to seven 
per cent of the whole aggregate value of such articles, and hap- 
pen by stranding. The vessel was loaded with a cargo of codfish 
and mackerel (composing two thirds of the memorandum arti- 
cles), fruit, vegetables, pork, crackers, cheese, chairs, nails, and 
lumber, consigned to a mercantile house at Guayama. On the 
arrival of the vessel there, after some disasters, several merchants 
saw the cargo, and afterwards testified that it appeared to have 
been wet with salt water and was in bad order, that the fruit and 
vegetables were decayed and spoiled and thrown into the sea, and 
that the fish and other articles were much damaged, some more 
and some less, and were sold at much less than cost. In the 


opinion of the court, given by Bigelow, C. J., the following posi- 
tion is taken : — 


“ But it is further objected that the plaintiffs are not entitled to recover 
for the articles thus lost, because a portion of the cargo included in the 
memorandum clause was not totally destroyed, but arrived at the port of 
destiuation in specie, and ouly partially injured. In other words, the 
position of the defendants is that the assured cannot recover for one spe- 
cies of memorandum articles, specifically named in the policy, which has 
been lost, if there are other articles of a wholly different species included 
in the memorandum which have not been totally lost. But this is not the 
correct interpretation of the ‘contract as applied to the subject-matter. No 
doubt the rule would be as contended for if the memorandum articles in- 
cluded in the cargo consisted of one species only, a part of which was lost, 
When an insurance is made free of average indiscriminately on an article, 
the assured cannot recover for a total loss on account of the destruction of a 
part of such article, although it may have been contained in different pack- 
ages or bales. But the rule is otherwise when the articles embraced in 
the exception from partial loss are specifically named, and are of different 


1 12 Gray, 73. 
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kinds or species. The true office of the memorandum clause is to exempt 
the underwriters from all partial losses of the thing insured. But when the 
cargo consists of several distinct species or kinds of articles, all of which are 
embraced within the memorandum, each iorms a separate thing or class, and 


the exception is to be applied to each separately considered as an indepen- 
dent subject of insurance.” 


And in an earlier case the policy was in the common form, with 
this clause inserted after the usual memorandum clause: “ Par- 
tial loss on sheet-iron, iron wire, brazier’s rods, iron hoops, and tin 
plates excepted.”’ The shipment in question consisted of five hun- 
dred boxes of tin plates, invoiced and valued together at one sum. 
The Charles Humberston (the vessel in which the plates were 
shipped) sailed from Liverpool for Boston on the 1st of March, 
1854, and was wrecked in Dundrum Bay, on the north coast of 
Ireland, one hundred and fifty miles from Liverpool. The bot- 
tom of the vessel was stove in so that she filled with water, and 
the tide flowed freely in and out of her, and she finally went to 
pieces. The salt water got into all the boxes and damaged all 
the plates more or less ; some of them were wholly destroyed ; and 
the others, after having been exposed for some weeks to the 
action of the salt water, were taken out of the ship, carried back 
to Liverpool, there surveyed, and, “in consequence of their dam- 
aged and perishing state,” recommended by the surveyors to be 
immediately sold, and were sold by public auction for whom it 
might concern. It was for the interest of all concerned that they 
should be sold at Liverpool. The accounts of sale showed that 
the proceeds of the sales, deducting the expenses of raising the tin 
and sending it to Liverpool, were less than half the value of the 
shipment, but more than half without such deduction. Shaw, 
C. J., in giving the opinion of the court, says: * Nor have we 
found it necessary to examine the English authorities upon 
another point of some difficulty, where the attempt has been 
made to extricate a loss from the exception of partial loss on 
memorandum articles, by showing that the loss sought to be 
recovered was a total loss of part of the goods at risk; and 
this distinction has sometimes been carried to great extent, and 
perhaps beyond what the true principle of law would warrrant. 
It is admissible only, we think, where goods of the same kind 
are separately invoiced and insured, or where the insurance is 
made specifically upon bales, boxes, or other packages, valued and 
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insured by the bale or package or number of packages, in parcels 
less than the whole. The loss of an entire package or parcel 
thus separately valued and insured is a total loss of memorandum 
articles, and may be recovered as such within the exception. This 
point has been put on a right footing, and the previous cases ably 
reviewed by a judgment delivered by Jervis, C. J., in the case of 
Ralli v. Janson, in the Exchequer Chamber, in May, 1856.1 In 
the present case the goods insured —tin plates — were all of 
one kind, invoiced, shipped, and insured in one lot, valued as gn 
entire subject; the whole were to some extent damaged, some 
entirely lost, so that no question can arise of there being one entire 
subject of insurance, and a loss of more than half of that entire 
subject.” 

The facts necessary to give the insured a right to consider the 
various packages as separate insurances appear in Sale v. Sun 
Mutual Insurance Co.2 The facts were as follows: Two hundred 
and sixty-five bales of cotton were shipped on board the brig Trade 
Wind at Matamoras for New York, insured under a valued policy. 
One hundred and sixty-six belonged to the plaintiffs, and the rest 
to other consignees. All the bales were marked. The brig went 
ashore and filled with water, and a part of the cotton was lost. 
What was saved was carried to Beaufort, N. C., and brought from 
there to New York, under an arrangement agreed by all parties 
to be without prejudice to the rights of the plaintiffs. Two hun- 
dred and three whole bales, forty parts of bales, and seventy- 
seven bags of cotton were brought to New York and sold at 
auction. After a careful survey and examination the plaintiffs 
could only identify as theirs, by the marks, forty-one bales. 
Twenty-seven others were identified as belonging to three other 
consignees. The loss on the bales so identified was adjusted as 
partial. The plaintiffs claimed a similar adjustment of the rest 
(125) of the bales shipped by them. The defendants claimed that 
the loss should be adjusted as total, with salvage. The plaintiffs 
had not abandoned that part of the cotton which was unidenti- 
fied, and gave notice that they did not intend to. The decision 
was in favor of the plaintiffs, the court holding that the loss 
was partial, but a strong dissenting opinion was given by 
Monell, J. The decision would probably be upheld in similar 
cases, though perhaps on other grounds than those given by 


1 6 EL. & Bl. 422. 2 6 Rob. 602 (1866). 
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the court, which were substantially these: The loss on the 
identified bales was undoubtedly partial ; now a large quantity 
of cotton has been brought to New York, which is composed of 
cotton belonging to four different parties, indistinguishably mixed 
up. There is proof, however, from the quantity which arrived, 
that a large part of the plaintiff's cotton was probably in this 
mass. ‘There has therefore been an arrival of a large part of this 
cotton in specie, and therefore this is no case of total loss without 
abandonment; and as no abandonment has been made, the loss is 
partial. The position of Monell, J., was based on two grounds: 
the first, a matter of evidence ; the second, substantive law. As 
to the first, the ground was that there was no evidence on which 
to found the verdict. The very basis of the claim of the plaintiff, 
in an action for a partial loss, is that the property lost was his, and 
the burden of proof lies on him to sustain that point. Now, in 
this case the only thing adduced to that point was the inference 
from the facts as to the number of bales originally shipped and 
the quantity of cotton actually recovered ; but the sand and water 
altered the bulk so that no correct inference could be drawn from 
that, and therefore the plaintiff's case falls. The second was, 
that when an accidental or involuntary commingling of the 
goods of several owners takes place, the separate interests become 
blended and indistinguishable. There is a quasi tenancy in com- 
mon, and neither party owns the whole. In such cases their 
rights can be determined only by a judicial decree, and there 
must be a sale of the entirety and a distribution among the 
owners. And the deprivation of all interest in his property is 
undoubtedly, if caused by a peril insured against, a total loss, just 
as much as its actual destruction. 

The force of this second ground is perhaps weakened by the 
‘fact that there had been no abandonment, so as to make a com- 
plete case of constructive total loss; but it may well be argued 
that, under the circumstances, such would be unnecessary, as the 
case was one of actual total loss, the proceeds of the sale going 
at once to the insurance company as salvage. 

It would seem, however, that the true ground of the decision 
is that the whole lot of the plaintiff's cotton must be considered 
as one insurance. So far as appears, it was all invoiced and in- 
sured together, and was of a homogeneous character. There is 
no reason, therefore, for allowing the insurance company to claim 
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that the loss on some bales is partial and on others total. The 
thing insured was a lot of cotton, consisting of a certain number 
of bales; and of that lot a portion, @, e. the identified bales, has, 
without doubt, arrived at the port of destination, enough to pre- 
vent the loss from being actually total; and as there had been 
no abandonment, of course no claim could be made to a con- 
structive total loss. In this view, there is no necessity for con- 
sidering in whom the property in the mass of cotton was, except 
to adjust the damages. 

The same principles apply to a policy of insurance on freight 
as to those on ship and cargo, with such differences as the na- 
ture of the subject-matter renders necessary. There is an abso- 
lute total loss of freight when ‘it becomes impossible for the 
goods to reach the port of destination. This may happen when 
the goods are actually destroyed, as by sinking in the ocean, or 
by fire; and the law has been extended so that if the goods 
are so changed in their nature as to exist no longer in specie, 
the loss of freight is absolute and total, and the insured can 
recover without abandonment. The’ question whether the total 
actual loss of the ship involves a total loss of freight —in 
other words, whether the identical vessel is an essential term 
in the contract —has been considerably mooted. Undoubtedly, 
in the earlier cases it was so regarded; and the language of 
the judges, even in the later cases, seems to hold the same 
position. In Lord v. Neptune Insurance Co,! decided in the 
Massachusetts Supreme Court in 1853, the court says: “ It fol- 
lows, therefore, as a general rule, with some exceptions, that 
after the policy has so attached to that vessel and cargo for 
that voyage, if the vessel is wholly lost by one of the perils 
insured against, the power of earning freight is lost, and the 
insurer is liable on his contract.” The explanation of this is 
perhaps to be found in the tendency to make the good or bad 
qualities of the vessel a part of the consideration of the con- 
tract. Yet plainly the contract of insurance on freight is only 
a guaranty that the goods shall arrive at the port of destination 
in such a way as to earn freight ; and in this respect it can make 
no difference whether they arrive by one vessel or by another, 
any more than it can make a difference whether goods sent by 
rail from Boston to Chicago go by freight-engine No. 1 or No. 20. 


1 10 Gray, 109. 
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So long as the goods reach their destination, the shipper or con- 
signee is obliged to pay freight; and, that being the case, the 
mere loss of the ship does not make it impossible to earn freight 
by forwarding on another vessel. The earlier cases generally 
are decided on facts which render it practically impossible to 
earn freight when the vessel is lost, from the scarcity of vessels 
in which to forward the goods. Where the terms of the contract 
are such that the ship is an essential term in the bargain, of 
course the loss of the ship is a loss of the freight, as in Thwing 
v. Washington Insurance Co.,! where the insurance was $5,000 
on ship Carolus, and $5,000 on the freight of said ship. Under 
this policy the court held that when a cargo of guano was loaded 
on the ship, and the ship was so injured that it was abandoned, 
and the abandonment was accepted, the insured could recover 
for freight, although the cargo had been taken out and reshipped, 
and had arrived safely at the port of destination. 

In cases where the cargo is not absolutely destroyed, but is 
badly damaged, it has sometimes been urged upon the attention 
of the courts that if it is for the interest of the owners and in- 
surers of the cargo to sell it at the port of distress, this sale is a 
sufficient loss to enable the owner of the vessel to recover freight 
from the insurers of the freight; but this view has been steadily 
resisted, and the courts have held that there must be some such 
necessity for getting rid of the cargo, as its endangering the 
safety of the vessel or the health of the crew, in order to justify 
a recovery of freight after a sale. The leading case on this 
point is Hugg v. Augusta Insurance Co.,? where the cargo was 
jerked beef, which, being wet with salt water on the voyage, 
was, at the port of distress, in a very offensive state, and very 
likely to produce sickness. The vessel in which it was carried 
was very much damaged, and the question was whether the mas- 
ter ought to have made repairs on the vessel or procured another 
vessel to carry on the cargo, instead of selling the cargo, as he 
did. The court says: “ On looking into the facts it will be seen 
that one portion of the beef, landed at Nassau and sold, was wet 
and heated, and that the board of health had recommended to 
the authorities that it should be removed as soon as it conven- 
iently could be, without too great a sacrifice of the property. 


1 10 Gray, 443. Contra, Lord v. Neptune Ins. Co., supra. 
2 7 How. 595. 
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It is obvious, therefore, that the perishable condition of the 
articles must be taken into consideration in deciding upon the 
obligation of the master, in the emergency, to repair his vessel 
or to procure another for the purpose of sending it on to the port 
of destination. If it should be made to appear that the repairs 
or procurement of another vessel would necessarily produce such 
a retardation of the voyage as would, in all probability, occasion 
a destruction of the articles in specie before it could arrive at the 
port of destination, or, from its damaged condition, could not be 
reshipped in time consistently with the health of the crew and 
the safety of the vessel, or would not be ina fit condition, from 
pestilential effluvia or otherwise, to be carried on, it then would 
be the duty of the master to sell the goods for the benefit of 
whom it might concern.” In a Massachusetts case,! decided 
subsequently, the facts were these: The Arctic, having sailed 
from Callao to the Chincha Islands and there received her cargo 
of guano, after returning to Callao for a clearance sailed for 
New York on the 13th of January. She sprung a leak, which 
compelled her to return to Callao as a port of necessity, and was 
there repaired. Two hundred and eighty-six tons of guano had 
been so much damaged as to be utterly worthless, and could not 
be kept in the vessel consistently with its safety on the voyage, 
and it was therefore thrown overboard. It was necessary to 
discharge the rest of the cargo in order to repair the vessel. By 
direction of the charterers of the vessel, who were owners of the 
cargo, instead of being stored and reloaded, it was transshipped 
into another vessel bound for England. Judge Hoar gave the 
judgment of the court that this jettison, although in some sense 
voluntary, did not bar the insured from claiming the insurance 
on the freight. - This principle was applied in different cireum- 
stances in Allen v. Mercantile Insurance Co.,? where, the vessel 
being seriously damaged, the ship-owner delivered the goods 
voluntarily to their owner at the port of distress, without exact- 
ing freight; and the court decided that such a loss of freight 
was not covered by the policy, since the goods could have been 
sent on by the ship-owner in a reasonable time. 


S. G. CROSWELL. 
Boston, Mass. 


1 Parsons v. Manufacturers’ Ins. Co., 244 N. Y. 487, reversing 46 Barb. 
16 Gray, 463. 642. 
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A Treatise on the Law of Private Corporations other than Charitable. By 
Victor Morawetz. Boston: Little, Brown, & Co. 1882. (Second 
notice. ) 

Since the notice of Mr. Morawetz’s book appeared in the April number of 
this Review, it has been pvinted out to us that we have misunderstood the mean- 
ing intended to be conveyed by Mr. Morawetz’s “‘ Rule XII.,” the rule which 
we criticised ; and that the passages quoted by us as inconsistent with it but 
properly qualify the rule when its eaning is correctly understood. We neg- 
lected to read, in connection with that rule, the passages very near it, which 
would have led us to understand it in the sense intended by the author; and to 
acknowledge this neglect is but fair. 

It is not without use, however, to try to see how we fell into the error; for we 
think that we read the book with more than common interest, and with no desire 
to disparage it. With all due modesty, then, but with a natural as well as pro- 
fessional instinct of defence, we suggest as a practical consideration, that when 
a legal proposition is stated separately, as a general rule of law, especially 
when this is done with the physical emphasis of italics, there is danger that 
even intelligent readers may judge of its meaning and import, not taken with 
all the qualifications incident to a sentence occurring in the middle of a para- 
graph, but as being in itself a distinct and complete proposition. Mr. Mora- 
wetz’s scheme of rules requires that they be read together. The danger is that 
the reader will not read the rules together, and hence will fall into the error 
which we have now to acknowledge. We wish cordially to express our sincere 
regret to Mr. Morawetz for an oversight, which is our misfortune, and our hope 
that it may serve to bring his merits into even bolder relief.* 


The Theory of our Natienal Existence. By Jounx C. Hurp, Author of 
“The Law of Freedom and Bondage in the United States.” Boston: 
Little, Brown, & Co. 

“ UNSETTLED questions have no pity for the repose of nations,” said President 
Garfield in his inaugural address, as quoted by Mr. Hurd. If this nation is 
to be troubled until the question of sovereignty is settled with precision and to 
unanimous satisfaction, we may resign ourselves and condemn our posterity to 
endless worry. 


1 The American Law Review is fortunate 
in being able to persuade some of its learned 
friends, amidst their many engagements, to 
express from time to time in its Book Notices 
their impressions of new books. Valuable as 
these notices often are, their inadvertencies 
sometimes prove to the writers how hard it 
is to write bonks as well as books are written. 
The Review is also happy to find its own 

VOL. 111, —N. 8. 


chosen critics ready to be criticised, and quick 
to make reparation for unintentional injustice. 
Meanwhile, it is better for the profession to 
have a free expression of opinion, with the 
necessary evil of occasional error, than to 
have a book notice approach the character of 
the traditional epitaph in which the error is 
chronic, even when it is not intentional. — 
Eprtor. 
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Through the intricacies of this discussion the war drove its rough course with 
little regard to logical engineering ; but it came through,'and it has made a 
practical clearing which will never have to be repeated. This, however, was 
ragged work for theories of government and interpretations of the Constitution, 
and to defend, explain, and adopt it all is indeed a job for theorists. 

To the question, Where is the sovereignty of the United States? considered 
principally in the light of the actions of the government during and since the 
war, Mr. Hurd devotes this solid volume of more than five hundred pages, and 
you turn the last leaf with a disposition to sympathize with the author's enig- 
inatical dedication, ‘‘ To the Sovereign, whoever he, she, or they may be.” 

The question, Who is sovereign? is, as Mr. Hurd says in his introduction, a 
question of fact. But there is in this statement, and in the very concise and 
plain definitions of sovereignty which are usual, an iutimation of simplicity in 
the inquiry which is, alas, far from the truth. 

The sovereign being the person or persons whose will is habitually obeyed, 
he or they being themselves subordinate to no other will, it certainly seems that 
so big a thing ought to be easy to see. The common illustration of a savage 
tribe or other simple society, where innate love of power, combined with natural 
superiority, inevitably puts some one at the top, suggests an arrangement where 
the chief stands out very plainly with the most feathers in his hair. 

But in truth the matter is, ina modern state, very obscure. Of course here, as 
everywhere else, the man who administers force is conspicuous. No one is in 
doubt upon the question, Who carries the sword? We all know the president, 
the judge, and the policeman. But when, as in every highly civilized State, all 
the executive functions are delegated to agents, who wield powers which for the 
moment seem autocratic, while the principal is concealed behind some intri- 
cate constitution, and acts through a series of adjusted forces, it is not a plain, 
blunt business to point hin out. How recondite this matter really is, the elabo- 
rate book before us shows; and the various and conflicting theories in vogue 
testify to the difficulties of the question. 

We hope, therefore, that Mr. Hurd is needlessly anxious when he sees in this 
problem a matter of pressing practical importance. ‘ Etenim si incertam 
vocem det tuba, quis parabit se ad bellum” is the motto which he has chosen for 
the book ; and he expresses his apprehension about the stability of our nation 
unless we settle the question, Who is this sovereign to whom we owe alle- 
giance? This being in doubt, he says, patriotism and loyalty must be weak in 
time of peace, and confusion and chaos will reign when the battle comes. 

This seems rather too serious. Patriotism does not hang upon precise ideas 
of sovereignty, and in modern times it cannot. Even in a monarchy, —in Eng- 
land, for instance, —loyalty looks sometimes toward the Queen; sometimes, 
and with the more enlightened citizens, toward the English nation, very much 
as in this country ; but probably only a few picked men could tell you accurately 
where sovereignty lies in the English constitutional system, and the body of the 
people is in hopeless error on the subject. Nor would patriotism be much in- 
creased by setting them right, and explaining that a mass of popular electors, 
together with Queen and Lords, make up the composite sovereignty which had 
always seemed so simple and personal. 


q 

| 

q 

XUM 


BOOK NOTICES. 391 


The patriotism of an American has little, if anything, to do with the sove- 
reign. It certainly would not kindle much at the thought of the unnumbered 
mass of voters who, according to Mr. Hurd, fill this august place. It goes out 
unbidden, in a manner long since become instinctive, toward that very complex, 
impersonal, and unanalyzable thing, — our country. It is a matter of feeling, 
having its roots very deep in obscure associations, among which spontaneous 
love of home and neighbors, and a comfortable belief in things tried and familiar, 
play a large part. To such an impersonal sentiment has the primitive devotion 
to the chief been expended, and it cannot be led back to anything more single 
by the most correct exposition of our plan of government. 

As to a war, —the crisis in which Mr. Hurd fears the lack of definite notions 
may bring confusion, — it may, of course, be imagined that a struggle should 
come when the question of sovereignty should be pushed to the frout, and make 
a distinct issue. But should this ever come, we may be sure that the struggle 
will have its rise in something nearer the heart than these learned distinctions ; 
and the feelings which provoke the conflict will control the allegiance, and take 
the theory of sovereignty along with it. So it was in our war, when the ques- 
tion of sovereignty offered clear alternatives and raised an emphatic theoretical 
issue, —- clearer, probably, than will ever happen again. It was not, however, 
upon convictions about State rights that either side put its real trust, but through 
views the most illogical and gontradictory, or through no views at all, the great 
substantial unity of feeling made itself felt in North or South, and fought to the 
death. 

But whatever may be the practical bearing of these questions upon popular 
loyalty, we do not mean to doubt their importance. They lie at the bottom of a 
right understanding of the theory of our government. 

Mr. Hurd has treated them with great force, individuality, and thoroughness ; 
though, we think, with a want of furm and arrangement which has interfered 
with clearness and order. He has analyzed the leading decisions of the United 
States Supreme Court with great minuteness and with a critical faculty which 
is very remarkable. In the same way he has treated a mass of public utter- 
ances, including debates in Congress, reports of committees, current literature, 
and public speeches, so that the book is a storehouse of material, all of which 
is torn into fibres for microscopic scrutiny. 

The spirit of the book is critical, — seeptically, persistently, often mercilessly 
and sarcastically critical. Nor has Mr. Hurd altogether escaped the vice to 
which this spirit is always exposed; namely, an excessive and narrow literal- 
ness in comment, and a determination to find something to refute everywhere. 

We should have liked it better had Mr. Hurd borne in mind, in discussing 
the war measures of the government and the decisions of the Supreme Court, 
the immense gap between those who must act and decide and those who eriti- 
cise, between the seat of justice and the seat of the scornful. There is great 
wisdom in the language of Sir James Fitz-James Stephen, which Mr. Hurd 
himself quotes as part of a longer extract: ‘‘ Who, looking at the matter dis- 
passionately, can fail to perceive the vanity and folly of the attempt to decide 
the question between the North and the South by lawyers’ metaphysics about 
the true nature of sovereignty, or by conveyancing subtleties about the meaning 
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of the Constitution, and the principles by which written documents ought to 
be interpreted ?” 

The want of arrangement and the persistently critical tone have, it seems to 
us, damaged the constructive portions of the book, and left in needless obscurity 
the conclusions which the author would advocate. Mr. Hurd has himself con- 
fessed, in his introduction, a lack of order; but he defends it on the ground that 
this is an inductive search, and is to be pursued in the familiar way ‘ in which 
knowledge is acquired in the forum, on the market-place, by the fireside, or 
at the tavern, by talking over with other people eveuts which . actually take 
place.” But the methods which are well enough for the tavern, and necessary 
enough in the first process of gathering material, may not be the best when the 
matter is reproduced for the public. We expect then to see it arranged with 
clearness and in order. 

But we do not wish to seem to quarrel too sharply with a man who has, in his 
own way, done such incisive and vigorous work. It is fair, too, to say that the 
very want of form has, by the very irritation it rouses, the virtue of stimulating 
the thought and keeping ever active in the reader a sympathy with the critical 
spirit of the author. 

Mr. Hurd’s main conclusion, as we understand it (and if we do not state it to 
his mind, we protest that he must blame himself in part), is this: One position in 
the discussion has been practically disposed of by the war, and the almost unani- 
mous sentiment which followed, — the position, namely, by which sovereignty 
was attributed to each of the several States. But, this being eliminated, where 
is now the sovereign? The theory that it is in ‘the people,” meaning the mass 
of the population, is the theory attributed to Webster and Story, and has much 
to countenance it in the language of the very recent decisions of the court. 
This Mr. Hurd strenuously, and we think successfully, controverts. To predi- 
cate sovereignty of a mass which never directly asserts its will, and for whose 
action no provision is made, is to confuse sovereignty with that vague, though 
often powerful, moral influence which is nothing but public opinion. Much of 
the latter part of the book is devoted to exposing the historical as well as the 
rational weakness of this position, and to what seems to us the very strong 
argument that this is making a sovereign in name, but leaving the real sov- 
ereignty with the actual government, — the “‘ administration,” as it stands at 
the moment. The administration, with nothing but this vague mass behind 
which is to be reckoned with only morally, becomes practically absolute ; and 
this was, and is, the unconscious position which the public mind has very gen- 
erally taken up. Against this Mr. Hurd puts the obvious and very reasonable 
argument, that the sovereign is the politically organized people of the States in 
union. These are they whose will is omnipotent, and who have no superior. 

His statement of the condition of the seceding States during the war is this: 
Historically considered, the States never were independent sovereigns joining 
the Union as by a contract. The Union was made by the politically organized 
people, and the States were born and received their measure of power as part of, 
under and within, the new nation. The several States, therefore, have no 
sovereignty; they have simply certain powers permitted by the sovereign. 
Upon their throwing up by secession their powers and privileges, the seceding 
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States forfeited everything, and their territory and population lay at the merey 
of the sovereign, who might lawfully deal with it as with any of the outlying 
territories and their people. By this theory, the action of the government and 
the decisions of the courts regarding belligerency, confiscation, prizes, and above 
all reconstruction, are tried and justified. 

All this is developed with great foree. There is an incidental and constantly 
recurring discussion of the siguificance and authority of the Constitution, which 
we especially commend to all lawyers. It is a fixed habit with them to personify 
a deed, contract, or will which is the subject of legal dispute. What ‘ the con- 
tract says” is the common question; and the contract often seems to stand upon 
its own feet, and need no human agency to support it. This is peculiarly the 
aspect of the Constitution, which has come to be regarded as the source of law, 
— fixed, self-existing, and paternal, instead of what it is, itself a law made by 
some one, enforced because some one still wills it, and alterable by some one. 
Mr. Hurd’s repeated attacks on this fetishism clear away a mass of mis- 
conceptions. 

In his attacks upon that now often assailed doctrine, that governments “ de- 
rive their just powers from the consent of the governed,” we suspect that Mr. 
Hard is fighting something of a windmill. This doctrine has never been 
seriously invoked, at least in this country, to justify the argument that no 
individual should obey the law or endure punishment unless he liked it. It 
does not seem necessary to spill much blood in order to refute such an argument. 
What it did mean, and what is still true, is that in the ethics of revolution, so 
to speak, no governments are defensible which are not built upon the general 
consent of the governed. It is in the Declaration of Independence, it is to be 
borne in mind, that the doctrine is laid down; and for such an occasion, when 
governments are judged, not by domestic or constitutional law, but by ethical 
principles, this is as fair and true a maxim as any. 

It is true in a very deep sense, and it is a thing that every wise government 
repeats morning and night, that its just powers are not arbitrary things, but 
have their source, and in the last resort will have their limit, in the consent of 
the governed. 


The Reporters, arranged and characterized, with Incidental Remarks. By 
Joun WILLIAM WALLACE. Fourth Edition, revised and enlarged. Pub- 
lished under the Superintendence of FRANKLIN FiskKE HEARD. Boston: 
Soule & Bugbee. 1882. 


Tuis work, as we learn from the publishers’ circular, appeared first in the 
form of an article in the American Law Magazine, which was reprinted in 
pamphlet form (77 pages) in 1844. “ A second edition (xxxvii and 103 pages) 
was published in 1845. The third edition appeared in 1855, enlarged to 424 
pages. The author’s occupation as Reporter to the Supreme Court prevented 
further revision, and the work soon passed out of print and became so searce 
that second-hand copies have long commanded a high price, both at auction 
and at private sale. The assistance of Mr. Heard has now enabled Mr. Wal- 
lace to bring out this fourth edition, still farther enlarged by valuable additions 
to the text, and grown to 660 octavo pages.” So far the circular. 
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We have compared the new edition with that of 1855, and we find that 
author, editor and printer have contributed materially to improve the book. 
The ‘ Remarks upon the Value of Observations concerning the Reporters” 
have been caretully revised, as appears both by the insertion of new paragraphs 
and citations, and by the correction of certain rather hasty expressions of opinion, 
as well as by certain minute changes in the turn of phrases. For instance, an 
interesting article upon codification is cited from The London Times of 1857 
(pp. 47-49), while on pp. 28, 29 we find that a criticism by an English re- 
viewer has induced Mr. Wallace to modify his sweeping assertion (in the third 
edition), that Lord Mausfield ‘found it necessary to his system to discredit the 
old authorities of every sort.” A curious change is that which appears on page 
31 of this edition, where, after citing Lord Kenyon as yielding to a certain 
tendency, Mr. Wallace says: “‘ We can trace the same thing in the vastly 
greater mind of Chief Justice Marshall.” In 1855 he was content to write ‘ the 
yet greater mind of,” &c. 

Turning to the observations upon the individual reporters which make up the 
body of the book, we find that very material additions have been made to the former 
edition. The new matter consists partly of further remarks upon the authenticity 
and authority of the several reports, partly of new information as to the per- 
sonal history of the reporters, and largely of curious cases and memorable or 
quaint speeches and sayings extracted from the more ancient books. Neither 
the professional nor the general reader (for the book in its present form deserves 
some attention from the latter personage) will regret either the last-named 
additions or the author’s tendency —even more apparent in this than in former 
editions — to add the embellishment of polite literature to his work. If Plato, 
Cicero and Horace, Montaigne, Rochefoucauld, Talleyrand and Mme. de Stael, 
Shakespeare, Milton, Pope and Byron, Lord Bacon, Burke, Carlyle and Macaulay 
(inter alios) help to adorn Mr. Wallace’s pages, it must be said that they come 
quite naturally and with a pleasing readiness to his assistance as to that of a 
friend. If the reader desires, on the other hand, evidence of Mr. Wallace’s 
painstaking industry in small but not insignificant matters, let him look at the 
foot-note on pp. 118+120 upon the different citations of Benloe and Dalison, 
remarking that the last twelve lines have been added in this edition. It would 
be well, by the way, if the technical mode of citing each reporter were given in 
the “alphabetical index” at the end of the book. A complete table of con- 
tents ought most certainly to be found in any future edition. 

We could wish that Mr. Wallace had drawn even more freely from the more 
ancient books, and that, under cover of the “ Incidental Remarks ” of his title- 
page, he had contrived to get in a hundred pages more of queer cases, quaint 
doings and sayings, and notable references to the medizval customs and man- 
ners, the famous places, personages and events of the times of our fathers’ 
sojourn in “ Middle England.” The Year Books especially have not yet been 
duly exploited even by the legal historians, while the student of the manner of 
speech and thought, of the condition and habit of life of our ancestors, would 
surely find much fresh material, had he the patience to turn the pages of these 
venerable reports. He should not be too easily turned from thein because of 
‘their ponderous size and ill appearance, their acid-stained and dirty paper, 
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their unusual spelling and character, and their unintelligible and obsolete 
mechanism of every sort,” — to borrow from Mr. Wallace a harsh description of 
their repellent qualities. We should be grateful, indeed, to our English cousins 
if they would remove some of these objections by publishing such a translation 
of the old reports as Mr. Wallace suggests (p. 41). In truth, his whole scheme 
for a new edition of all the earlier reporters seems still to deserve attention, aud 
might be carried out, in no long time, with but trifling yearly aid from Parlia- 
ment. But, even in their present form, any one who has had vceasion to look 
through the pages of the black-letter folios will bear witness that there is a 
good deal of human interest in them. One sees there the dramatic picture of 
the high courts of medizval England, with the swift passage-at-arms between 
the learned serjeants, driving each other from plea to plea, the grave Jus- 
tices striking into the debate with weighty maxims and apt precedents, telling 
some story of the assizes or dismissing the defeated party with a curt jest; the 
critically attentive reporter straining his ears to catch the court’s opinion, noting 
its very smile or frown or shake of the head, or muttering to himself a doubt 
at some loose decision or dictum likely to mislead the younger apprentices there 
in court; the suitors, great lords of world-famous names wrangling over the 
Templars’ lands or defending themselves from grave charges of treason or 
felony, and poor men resisting the claim of villenage; the abbot, and his 
tenants seeking relief against his oppression, the ordinary claiming some con- 
victed felon as ‘‘ member of the Holy Church,” or the Bishop of Chester himself 
falling under the heavy penalties of premunire ; the wager of battle set forth 
with all its pomp and solemn formule (H. 29 Edw. III. f. 12); the court, again, 
inspecting a maimed plaintiff, or the puzzling question of a woman's age or 
of a “gentleman’s” right to that title, discussing the relations of Pope and 
King (H. 1 Hen. VII. f. 10, pl. 10), or maintaining, even against Richard III., 
its high prerogatives. The decay of villenage, the rise of trade, the battles of 
the Civil Wars and the changes of dynasty, Henry IV. and Gascoigne, Jack 
Cade’s adventures (T. 28 Hen. VI. f. 7, pl. 2; H. 35 Hen. VI. f. 44, pl. 6) 
and Richard’s bloody course, and half the places, persons and events in 
Shakespeare’s plays, have left their traces in those venerable pages. 

Why cannot some retired barrister write an historico-legal romance (tempore 
Hen. IV.) upon a scheme compounded of “ Ivanhoe” and of Mr. Samuel War- 
ren’s “‘ Ten Thousand a Year”? 

As for the melodramatist, Mr. Wallace (p. 125) offers him the following 
pathetic story, not from the Year Books, but from Moore’s Reports (p. 754): — 

“ Al Sessions al Newgate post natalem Domini 1604, 2 Jac. Le case fuit 
que en home et se feme ayaut longe temps vive incontinent ensemble, le home 
ayant consume son substance et cressant en necessity, dit al feme que il fuit 
weary de son vie; et que il voiloit luymeme occider: a que la feme dit que 
donques elle voilait aussi moryer ove luy: per que le home praya la feme que 
elle voilait vaer et atchater ratesbane ; et ils voilont ceo biber ensemble ; le quel 
el fist; et el ceo mist en le drink et ils bibent ceo. Mes la feme apres prist 
sallet oyle; per que el vomit et fuit recov: mes le home morust. Et le question 
fuit si ceo fuit murther en la feme. Mountague Recorder cause l’especial matter 
@etre trove. Quere le resolution.” 
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The lives of the reporters themselves are often full enough of interest. Wit- 
ness Popham, a second Prince Hal, kiduapped by gypsies in his boyhood and 
living with them long enough, it is said, to acquire a taste for lawlessness that 
led him to supply his extravagance by occasionally resorting to the road and 
robbing on the highway ‘ at Shooter’s Hill and other lonely places in the vicin- 
ity of London,” and this even after his call to the bar. He amended his ways 
in his thirtieth year so effectually that he became, in due course of time, Speaker 
of the House of Commons, Solicitor and Attorney General, and Chief Justice of 
the King’s Bench. ‘ Sir Walter Raleigh was tried before him, and Guy Fawkes 
aud his accomplices received sentence at his hands.” 

Of Yelverton, it is pleasing to learn from a succeeding reporter, through Mr. 
Wallace (p. 219): ** Il fait homme de profond Intelligence in le Common Ley, 
and Ingenious, and eloquent in expression; and pur son vie, de grand Integrity 
and Piety, et son mort universally bewaile.” (Compare with this polyglot effusion 
the vigorous, though irreverent, judgment of the court, sustaining a demurrer 
in favor of the Bishop of Chester, defendant: ‘‘ Et vous Evesque ales au tres 
graund Deable sans jour,” Y. B., M. 43 Edw. III. f. 33, pl. 43, per Mowbray, 
J., ex assensu socioruwm.) As an example of Mr. Wallace's capacity for historical 
investigation, wituess his interesting defence of Coke’s trustworthiness as a 
reporter (pp. 172-193). 

Beeause Mr. Wallace’s book is often interesting and always pleasantly written, 
— with here and there a slight excess of humorous comment, it is true, — it 
must not be supposed that he has not well and faithfully performed the serious 
part of the task undertaken by him. ‘The practical end and value of his indus- 
try may be shown by an exainple. Suppose stress is laid in argument upon a 
case as reported in Comberbach (K. B. 1685-1699). From Mr. Wallace (p. 396) 
counsel may learn that the volume was a posthumous note-book published by 
the author’s son, that Lord Hardwicke spoke of the book as very incorrect, that 
Lord Mansfield thought the reporter did not understand the arguments he was 
reporting, that Thurlow styled the book a bad authority, that Buller thought 
that it had been forbidden to be cited, and that ‘ it has never had reputation 
either in England or with us.” 

Any lawyer or text-writer who has much to do with English cases reported 
before 1776 cannot afford to be ignorant of this book, lest he fall into some 
error like that of Chief Justice Marshall (pp. 5, 463). The treatise has been 
of acknowledged authority for many years. We cordially recommend this edi- 
tion to our readers, whether they possess that of 1855 or not. The author is 
fortunate in finding an editor of unusual qualifications for his work. The book 
is admirably printed. 


Commentaries on the Law of Infancy, including Guardianship and Custody of 
Infants, and the Law of Coverture, embracing Dower, Marriage and Divoree, 
and the Statutory Policy of the several States in respect to Husband and Wife. 
By Ransom H. Tyxer, Counsellor-at-Law. Second Edition. Albany: 
William Gould & Son, Law Booksellers and Publishers. 1882. pp. 960. 
THERE is in some indescribable way a genial and good-natured air about this 

bulky voluine which induces a predisposition to leniency in dealing with its 


j 
4 
q 
YIIM 


BOOK NOTICES. 897 


numerous faults. Perhaps its subjects inflame our gentler emotions. On the 
appearance of its first edition (2 Am. Law Rev. p. 731), we mildly protested 
against the author’s boldness in speaking of his work as a treatise, and hinted 
that he had made more use of his scissors than of his brains in compiling it; but, 
misled by its afurementioued amenity of outward aspect, we conseuted to call it 
a digest. In this last particular we went too far, if by the word “ digest” be 
meant something like a terse and well-arranged collection of reported cases 
wherein general principles are clearly stated, and exceptions and qualifications 
indicated in a discriminating manner. Instead of this, we find numerous extracts 
from the decisions of courts, in each of which a subject is discussed from various 
poiuts of view, with its limitations well defined ; but so many of them are un- 
necessarily heaped together, that, though individually clear, their collective effect 
is simply confusing. 

Very great carelessness appears in the whole structure of this compilation. 
For instance, after stating (p. 50) that ‘there is but one single act of an infant 
which all the authorities agree is absolutely void, and that is the giving of a power 
of attorney,” we fiud (p. 61), not only that Professor Parsons does not quite 
“ agree,” but that the author himself says that ‘a power of attorney to accept 
seisin of land is not void.” He assumes to digest not only the decisions of courts, 
but the cognate text-books, and particularly ‘ Bingham on Infancy,” which 
seems to have done more towards clearing his mind than anything else he has 
perused. On p. 82 he notes a peculiar decision of the Supreme Court of Iowa, 
and then coolly remarks : ‘‘ But it will be borne in mind that they have a statute 
in that State which substantially requires” such decision. And here we may say, 
that while in a work of this nature it is admissible to say once in a way that 
“Tu the Supreme Court of the State of New York, the learned judge who de- 
livered the opinion of the court said,” yet the constant repetition of such pro- 
lixities looks too much like the art of the old-fashioned scrivener to suit the 
modern taste, especially where the important thing is what was said, and not 
who said it. If not ‘‘ damnable,” it is certainly very reprehensible “ iteration ” 
of mere chaff; and we may add, that the amount of absolute verbiage dispensed 
in various modes throughout the book is really surprising. In that respect the 
author’s talent is unrivalled. But if, in the fourteen years which have elapsed 
since the first edition, his “‘ glittering forfex ” had been diligently used upon 
such redundancies, his work would have been proportionally improved, and 
talents of a more valuable kind displayed. 

One of the chief features of the book is its series of special digests of the laws 
of the several States respecting husband and wife; but, if we may judge by that 
of the law of Massachusetts, they are simply useless, except as giving very loose 
and general notions. It is true that the law in this Commonwealth has been 
so much altered, from time to time, in the last forty years, by statutes and sub- 
sequent decisions, that it is very difficult to give an accurate statement of it, and 
we are willing to make every allowance on this account, but still must regard 
the presentation here made as very negligent, and noticeably so in not sufficiently 
indicating the exact operation of particular statutes upen apparent changes of 
doctrine. On page 704 the statute referred to is that of 1845, but by a fair con- 
struction of the text it would appear to be the much more comprehensive one of 
1874, 
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The views of the policy and of the methods of changes in the law taken by 
the legislature and the judiciary respectively are frequently and very naturally 
conflicting, and it is often a work of time to bring them into harmony. An in- 
stance is fuund in the case of Bridget Hawkins v. The B. & P. Railroad Co., 119 
Mass. 596, where the plaintiff claimed for the loss of certain articles of her per- 
sonal apparel which had been purchased by her, with her husband’s consent, 
from funds earned in a factory, partly by herself and partly by him, the joint 
earnings having been generally intrusted to her for the common good of both. 
The court held that, under the statute of 1874, the labor of a married woman is 
presumed to be on her separate account, and that she can, if she pleases, keep 
her earnings separate ; but this is a privilege which she can waive, and her al- 
lowing them to be mingled with her husband’s is prima facie evidence that she 
has waived it. The fund was to be used for the expenses of the family, for 
which the husband was responsible, and was his property, and he could not 
give it to her. Consequently, her clothing bought from that fund was his, and 
not hers. 

Where she could have kept her earnings separately, if she did not own her 
own pocket, and if the contact of her husband’s property with hers necessarily 
changed the legal ownership of the latter, is a question of casuistry which was 
practically disposed of by the legislature of 1879, the statate of that year 
(ch. 133) making the wearing-apparel, ornaments, and articles necessary for 
her personal use, acquired by a married woman by gift from her husband, not 
exceeding in value two thousand dollars, her separate property. We concede 
space here the more readily as this statute is nut mentioned in the compilation 
before us. 

Our author says in his preface (which we can commend as the only clear and 
concise piece of composition in the volume) that it has been his “‘ aim ” to present 
his views “in a clear and concise manner.” Of course we cannot contradict him, 
and perhaps ought not to mention in this connection the profound remark of Mr. 
Canning, that a man who will say he likes dry champagne will say anything. 
But we may affirm that he has succeeded in his aim as would the unskilful mari- 
ner who should sail for Cyprus, and, taking no hint from deepening fog, make 
his first landfall at Spitzbergen. 

The book is doubtless a collection of all, or very nearly all, the cases down to 
its date, and so, of course, not without value. 


The Institutes of Justinian. Edited as a Recension of the Institutes -of Gajus. 
By Tuomas Erskine Houzanp, D.C.L., of Lincoln’s Inn, Barrister-at- 
Law, Chichele Professor of International Law and Diplomacy, and Fellow 
of All Souls College, Oxford. Second Edition. Oxford, at the Clarendon 
Press. 1881. 

THE object of this edition of the Institutes is indicated by its title: it is to 
show how far the “ Institutes of Justinian may fairly be described as a recen- 
sion of the work of Gajus.” 

Such portions of Gajus as are left standing “are printed in a darker type ; 
the sections where each passage oceurs are indicated by a marginal reference ; 


and the sections of which no use was made are also indicated in the margin, in 
brackets.” 
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We doubt whether this arrangement will prove more useful to the student 
who wishes to compare the two text-books, than the one adopted in Germany, 
but rejected by Professor Holland, of printing them in parallel columns. The 
system adopted in this edition has the disadvantage that it renders the use of 
two books necessary; for it is, of course, indispensable to read those sections 
of Gajus, of which no use was made by the revisers, in order to understand the 
reforms introduced by Justinian. 

But the plan followed has another drawback. Very often the revisers adopt 
part of a paragraph of Gajus, but omit references to institutions abolished since 
the time in which that jurist wrote. The author acknowledges that it was not 
impossible to indicate these omissions or the transpositions of phrases made 
by the compilers. We think this an important defect, as these omissions often 
throw a vivid light on the historical development of Roman law. 

Considered, however, merely as an edition of the text of the Institutes, the 
book has many advantages over its predecessors. It is of convenient size and 
handsomely printed. References are given to the works of the jurists other 
than Gajus, from whom passages have been borrowed, and the constitutions 
referred to in the text have been, as far as possible, ideutified with laws pre- 
served in the Code and elsewhere. 

An interesting sketch of the mode in which the Institutes were compiled, and 
the state of legal education in the time of Justinian, is also appended. 
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GENERAL NOTES. 


Crime as a Police Power in the East and the West. — We are not sure 
of all the facts about the murder of Jesse James. We give in a note! the 
clearest statement and the wisest remarks-about it which we have seen in either 
the Eastern or Western papers. Assuming that statement to be substantially 
true, it seems to us to be important for Americans in different parts of the 
United States to come to a fuller and more friendly understanding about such 
matters than is furnished even by the sober statement to which we have re- 
ferred. The public press may be as reasonable as private conversation. 

The point of difference which we wish to make with the excellent article 
which we have quoted is this: Such irregular or wild acts in the name of justice 
are not, as it suggests, symptoms “ of the decay of justice” in the West. On 
the contrary, they are the natural and—we venture to say, in the present 
stage of civilization or barbarism of that part of the country —the necessary 
continuation of an old and worse state of affairs, which is itse]f slowly, but 
nevertheless gradually, being supplanted by a more regular and legitimate ex- 
ercise of police power. That Jesse James was murdered we regard as a matter 
of course; that the murder was done either with the sanction of the Governor, 


1 “Law anp Outlaw. — The case of the 
Missouri bandit is a curious instance of what 
may be done with adroit manipulation of legal 
instrumentalities. The observer is startled 
at the result and the rapidity with which it 
was reached; and were it not for the general 
relief at the fact that an outlaw whom justice 
failed to take has been removed, the disregard 
of the safeguards of justice, in effecting his 
removal, would provoke universal condemna- 
tion. The Governor, finding that the legiti- 
mate and proper methods of criminal justice 
were powerless, or at least defied with im- 
punity, took an adroit and reckless Western 
way of meeting an outlaw with outlawry. 
Ile offered a reward for the capture of the 
robber dead or alive. This was not an offer 
or reward for killing, but an offer for capture, 
notwithstanding killing. As acriminal may, 
under some circumstances, be killed in the 
mélée resulting from an attempt to arrest 
him, the otter of a reward for bringing him 


in might, it was thought, be properly quali- 
fied by declaring that it should be payabie 
whatever the result in this respect should be 
of the attempt to arrest. The companion who 
sought the reward naturally thought killing 
the easiest way to arrest. The law-officers 
having advised the Governor that he could 
not pardon an unconvicted murderer, an in- 
dictment was promptly found, a plea of guilty 
put in, and conviction obtained as a founda- 
tion for pardon. 

‘*The satisfaction of the community at be- 
ing rid of a desperado is a poor offset for their 
permitting such measures to be taken in the 
name of law. It is the worst form of lynch 
law, for it borrows the garb of justice itself. 
The repetition of such measures would be a 
graver symptom of the decay of justice than 
the repetition of such a career as that which 
was then brought to an end.’’— The Daily 
Reyister, New York, N. Y., April 20, 1882. 
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or with a well-founded understanding and expectation that he would pardon 
the murderers, is not a matter of course, and is to be regretted; but the facts, 
shown by the exclamation of the mother of Jesse James, prove that even in 
the robber’s family the officers of the law were, as such, regarded with respect. 
She said: ‘‘ Jf Timberlake or Craig had killed my poor boy, I would not say one 
. word ; but, O God! the treachery of Dick Little and those boys! .. . Craig 
and Timberlake are noble men, and they have done too much for me. My 
poor boy, who now lies there dead, told me if they ever killed him not to say one 
word.” Although this is the language of passion, we believe that it contains 
much truth. 

The important question now is, Should anything be done against Governor 
Crittenden? It is high time for the people of the Eastern States to stop sneer- 
ing at the West, even if the people of the Western States do not stop sneering 
at the East. The order of the Eastern States is better than their morality, and 
the morality of the Western States is better than their order. Many good 
people in the East wished Guiteau to be murdered while in safe custody; but, 
fortunately, very few people attempted that unnecessary disorder. We do not 
regard Sergeant Mason as a martyr in a good cause. We think he should be 
punished as a matter of course. He was not in a position to act, or to be 
excused for acting, at his own discretion. But Governor Crittenden was in an 
official position, which opened to him questions that made his responsibility 
to the people of a disorderly region seem to him to require the extreme risks of 
diseretion at the very least. He took those risks, and also the risks of over- 
stepping that limit. With such knowledge as we have, we cannot approve of 
his acts; but we are disposed to defend him from punishment if he is in danger 
of it. In brief, as at present informed, we think that, if he has made himself 
liable to any legal proceedings against him in the matter by impeachment or 
otherwise, it is the part of a wise discretion not to proceed against him. 

Let us consider for a noment a view not uncommon among law-abiding and 
sensible people in the West. It is easy for men whose circumstances make it 
necessary or prudent to carry arms more regularly than they get their meals to 
approve unhesitatingly of Governor Crittenden’s action before and after the 
murder of Jesse James. It is as easy for men who feel uncomfortable if there 
is a loaded pistol in their neighborhood to disapprove of such action. For men 
who have lived in both civilized and comparatively barbarous communities, 
such questions of government are felt to be larger than the rules of law-books 
or courts, and to require a knowledge of human nature, an experience in turbu- 
lent affairs, a practical wisdom and courage, and a startling disinterestedness, 
which get their warrant from wants, impulses, and determinations that exist 
beneath, around, and above all rules, judicial, political, or moral. This is dan- 
gerous doctrine, it may be said; but it is the truthful language of a despair of 
an existing system, and it expresses the terrible feeling and the dreadful judg- 
ments which are constant elements in the lives of many good people in many 
a border country. Let the shocked people of the East call to mind the views 
of the powers of an executive officer which were rife in the North during the 


1 The New York Herald, April 6, 1882. 
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period of reconstruction at the South, and then let them consider that Jesse 
James was one of the rebel guerillas who, so far as he and his gang were con- 
cerned, kept up the war until the 3d of April, 1882. It does, indeed, seem to 
us that it would have been more to the credit of the officers whose business 
it was to keep the peace in Missouri if the desperado had been successfully 
dealt with in a more regular way. But the fact is that he was still at large. , 
Ile is said to have prepared a raid for the night of the very day when he was 
killed. The question was, Who shall be sacrificed to take him, alive or dead ? 
The Governor sacrificed his own political safety, if no more. The Globe Demo- 
crat of St. Louis said, after the murder, that the James boys could beat Govy- 
ernor Crittenden politically any day. 

We have tried in what we have said to express to our neighbors of the East 
views and feelings which we hope will show to our countrymen of the West no 
small degree of appreciation of the really unfathomable questions which they are 
often obliged suddenly to answer as best they can in some terrible emergency, 
But we have now to ask, What has been accomplished by the murder of Jesse 
James? He is dead; but the two men who killed him are perhaps more dan- 
gerous than before. Are the people of Missouri more law-abiding now than 
they were on the morning of the 3d of April? We doubt it.’ Is it not true 
now to say that neither Jesse James nor Governor Crittenden feared the 
law of Missouri? It seems to us that the almost direct effect of such action as 
that of Governor Crittenden must be to increase the tendency to act as Sergeant 
Mason did. We are aware that it appears inconsistent to advocate the punish- 
ment of Mason and freedom from punishment for the Governor, in ease he has 
rendered himself liable to it. But the considerations of public policy and an 
honest common sense seem to us to be deep enough to float those two opinions 
at once, for the reasons which we have stated. Yet it should be but for once. 
Governor Crittenden must not make discretion of that sort a habit. Once he 
can be defended, and should be left alone; but if another Jesse James should 
terrify the State of Missouri, we do not think that public policy or common sense 
would excuse a repetition of the manner of the taking off of Jesse James. In 
brief, the Governor of a State like Missouri is committed to civilization. At- 
tacked by barbarism in its midst, that community may pardon or approve, or 
even applaud, his recent acts. But we do not believe that the civilized forces 
of the State of Missouri are so weak as to need to stand aside after this and to 
have the Governor directly or indirectly plan assassination to keep the peace. 

While we defend Governor Crittenden from punishment if he is liable to any, 
we cannot approve of his act ; and we are reminded of the ironical but serious 
verdict of a sympathetic yet sensible jury, —“ Not Guilty; but do not do it 
again.” 

Some writers, whose knowledge of the world seems to be precipitous on 
its Western front, find this tragedy chiefly amusing, and they have succeeded 
in affording us much entertainment by their jests about the robber’s family. 


1 A despatch from Cameron, Mo., says of Samuels, but was promptly fired out of the 
the journey with the dead body of Jesse door and landed in the middle of the street. 
James: “The train is heavily guarded. He was shot at, but not hit.’— The New 
While in the depot at St. Joseph, a short, York Herald, April 6, 1882. 
thick-set man tried to pull a pistol on Mrs. 
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But we do not have to go out of New York or Boston to find the kind of sport 
which pleases those who like to watch the comic side of a sentimental tol- 
eration of scoundrels, religious or agnostic. To those reformers in the East 
who desire the impeachment or indictment of Governor Crittenden, if either 
be possible, we would suggest that they set the example to Missouri by devis- 
ing and carrying out to the bitter end some effective means of investigating 
and punishing the corrupt use of money in elections, —in Massachusetts, for 
instance, if such evil exists there. As for the law, we think we see a resem- 
blance between furnishing money to desperate men for a capture which is ex- 
pected to be accomplished by murder, and furnishing money to disreputable 
men for an election which is expected to be carried on by bribery and fraud. As 
for morality, our readers can choose, according as they prefer, open or secret 
wrong-doing. If they prefer the secret kind, we ask them whether a Massachu- 
setts buyer and seller of slavishly voting freemen does from that fact give 
evidence of being bold and disinterested enough to risk impeachment and assas- 
sination for what he erroneously believes is for the public good. If they prefer 
the open kind, we ask them whether a Missouri Governor, who winks at 
assassination, does not encourage men to become assassins, who might other- 
wise have gone to their own graves without having murdered even a man 
apiece. Meanwhile the police power requires not crime, but character. 
Cuares GRINNELL. 


The Case of Sergeant Mason. 


WE are indebted to the Army and Navy Journal for the following informa- 
tion : — 


War Department, BureAv OF MILITARY JUSTICE, 
Wasuincton, March 23, 1882. 


The Hon. Ropert T. Lixcoxn, Secretary of War: 

S1r,— The record of proceedings of.the general court-martial in the case of Sergeant 
John A. Mason, Battery B, 2d Artillery, having been forwarded to the Judge-Advocate- 
General, who is required by section 1199 of the Revised Statutes of the United States 
(as amended by the act of June 23, 1874, 18 Stat. 244) “to receive, revise, and cause to 
be recorded the proceedings of all courts-martial,”’ and in pursuance of that provision 
in the statute requiring me to revise proceedings of courts-martial, I have the honor to 
submit the following report, with the record in the case, together with all] documents and 
petitions referred to this office praying for clemency in the case of said Mason. 

[Here follow the charges and specifications against Mason, and a statement of the 
proceedings and findings of the G. C. M., and of the facts in his case. The J. A. G. 
continues :] 

Guiteau being in a reclining position on his cot, the evidence shows that a substantial 
brick wall intervened between him and the line of fire ; he was, therefore, in absolute 
security from any effort Mason might make to shoot him at the time. The exclama- 
tion of Mason, that he did not know whether he killed Guiteau or not, shows that he fired 
purely at random, or without any reasonable certainty of assaulting or killing him. 


q 

q 
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Therefore, as Guiteau was beyond the reach of a musket-shot from the position occupied 
by Mason at the time of the firing, is he guilty of an assault with intent to kill Guiteau, 
as alleged and found by the court? In 2 Wharton on Criminal Law (7th ed.), 1244, 
the following rules are laid down as being established in such cases : — 

“ Where, however, there is wanting apparent and real ability to hart in any way, 
there is generally no assault.” 

Again, at 1279 it is said: — 

“ Where the ability to commit a felonious attack is both apparently and really want- 
ing, the offence is not complete.” 

In a note under 2694 the same author cites an English case in which “it was held 
that ‘ shooting at another person ’ does not take place when the ‘ other person ’ is not in 
the place shot at.” By this it is understood that the “ other person” referred to was 
not in the line of fire, and, like Guiteau, was in absolute security from the shot, as much 
so as if he was one of the antipodes. As the ability to commit the assault was both 
apparently and really wanting, I am of the opinion that there is a material variance 
between the allegations and the proofs, and the conviction ought not to be sustained. 

It is, however, proper to be remarked that the record shows that Sergeant Mason 
was guilty of an offence cognizable by court-martial in time of peace, and he should 
have been convicted and punished under a proper specification. The 62d Article of 
War reads as follows: — 

“ All crimes not capital, and all disorders and neglects which officers and soldiers 
may be guilty of, to the prejudice of good order and military discipline, though not 
mentioned in the foregoing articles of war, are to be taken cognizance of by a general 
or a regimental garrison or field-officer’s court-martial, according to the nature and 
degree of the offence, and punished at the discretion of such court.” 

The word “crimes” in this article is held to comprehend, among others, the crime 
of assault with intent to kill, as charged and specified in this case, when committed by 
persons in the military service in a manner to “ the prejudice of good order and disci- 
pline” of the service. This has been held and established so often by precedent, that a 
citation of the cases would be superfluous. It will be observed that the jurisdiction con- 
ferred by this article is separate and distinct from that conferred by the fifty-eighth article 
for the punishment of the crimes and offences therein specified. By the latter article an 
assault with intent to kill, when committed by persons in the military service in time of 
war, insurrection, or rebellion, may be punished by general court-martial, regardless of 
the fact whether the commission of the offence was prejudicial to the good order and 
military discipline of the service; the article being based on the assumption that by 
the vicissitudes of war the ordinary courts of the land are liable to be obstructed, and, 
lest offenders go unpunished, a court-martial is directed to assume jurisdiction. In 
time of peace, however, a court-martial can only assume jurisdiction of the crime of 
assault with intent to kill when committed *‘ to the prejudice of good order and military 
discipline.” But while Sergeant Mason cannot, on the evidence, be considered guilty of 
the specific offence of assault with intent to kill, as charged and found by the court, yet 
his conduct in recklessly discharging his musket at Guiteau’s cell, and his disorderly 
declarations made at the time, tended in a high degree to endanger the good order of the 
troops then present, as well as to disturb the.public tranquillity, and the court should have 
so found, as a lesser kindred offence to that alleged, by making the necessary exceptions 
and substitutions in its findings. Other questions might be raised touching the validity 
of the conviction and sentence in this case, but the foregoing reasons are deemed suf. 
ficient to justify setting the conviction and sentence aside, and it is so recommended. 

J. G. Swarm, 
Judye-Advocate-General. 
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“ The report made by Judge-Advocate-General Swaiim to Secretary Lincoln on 
the case of Sergeant Mason comes to a very unsatisfactory conclusion, whatever 
may be the value of the arguments on which it is founded. So far as concerns 
the defence of the jurisdiction of the court, General Swaim’s reasoning is un- 
answerable. That the civil authorities could have lawfully tried the case, had 
they chosen to do so, is clear; and an unusual delay allowed them that oppor- 
tunity to intervene which they evidently did not want and would not accept. 
At any moment the military authorities would have turned over Mason to their 
custody for trial, under the law provided in such cases ;. but that they wanted 
nothing of the kind is apparent, from the fact that another man, who fired at 
Guiteau while in the streets of Washington, and who was seized forthwith, has 
never been brought to trial, so far as we are aware, and seems to be wholly for- 
gotten. 

“Mason, however, had committed not only a crime against the civil laws, 
but a still greater one against the military laws. As he was under military 
arrest, and as the jurisdiction of a court-martial was beyond question, after 
waiting a reasonable time for the civil authorities to intervene, he was tried, 
convicted, and sentenced by a military court. 

“ So far, General Swaim’s position is satisfactory. But he proceeds to draw the 
distinction that Mason could not possibly have been guilty of assault with intent 
to kill, of which offence he was found guilty, because Guiteau was not in a posi- 
tion to be killed by a shot from Mason’s rifle. He says: ‘Guiteau being in a 
reclining position on his cot, the evidence shows that a substantial brick wall 
intervened between him and the line of fire; he was, therefore, in absolute se- 
curity from any effort Mason might make to shoot him at the time. The excla- 
mation of Mason, that he did not know whether he killed Guiteau or not, shows 
that he fired purely at random, or without any reasonable certainty of assaulting 
or killing him. Therefore, as Guiteau was beyond the reach of a musket-shot 
from the position occupied by Mason at the time of the firing, is he guilty of an 
assault with intent to kill Guiteau, as alleged and found by the court ?’ 

“In undertaking to say whether Mason had or had not a ‘ reasonable certainty 
of assaulting or killing’ Guiteau, firing as he did, General Swaim seems to us 
to travel altogether outside of the record to give his opinion concerning a matter 
as to which he cannot, as Judge-Advocate-General, be considered to be an ex- 
pert. The French courts, in such eases, wisely exclude testimony introduced 
to show the course a bullet may or may not have taken. They hold, what all 
experience shows to be the fact, that it is impossible to reach any certain conclu- 
sion as to the course a given projectile may follow. Such testimony is undoubt- 
edly competent in this country, but it is drawing it rather fine for the law officer 
of the army to set aside the finding of a jury of experts on a question of this kind 
because it differs from his own opinion. His judgment is presumably better 
than theirs on a question of law, but not on one which involves the theory of 
projectiles. 

“Tn due time the decision of the Attorney-General will be heard on this point, 
and meanwhile Mason will of course remain where he is. We must say that 
we do not like to see important cases, in which the army and the public are greatly 
interested, go off on technical subtleties like the one here considered. The result 
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cannot be other than to create a popular contempt for courts-martial, and some 
of this is evident now. In the army, too, after such cases as those of Whit- 
taker and Mason, the impression will prevail that a hole ean be found to crawl 
through, in any adverse decision of a military court. We do not say that the 
defence is not entitled to have the advantage of all the flaws that can be picked; 
we only add that soon the impression will prevail that military law, as adminis- 
tered by officers, contains more flaws than substance.” — Army and Navy Jour- 
nal, New York, N. Y., April 1, 1882. 

We understand that Seeretary Lincoln’s knowledge and sense have led him to 
differ with the advice of the Judge-Advocate-General. The states of mind 
which are said to be common in Ohio about the Mason case, in Missouri about 
the Jesse James ease, and in California about the Chinese, seem to us to be 
as interesting as the views of the various classes in Ireland and Russia for 
students of human nature or students of law. 


Counterfeit Coin. — In the District Court for the District of Massachusetts, 
on April 4, a novel question in the law of counterfeiting was passed upon by 
Judge Webb. The defendant, Lissner, was charged with passing counterfeit 
coin, and the evidence showed that the coins were originally genuine ; that holes 
had been punched in them, and that the holes had been filled with base metal. 
The court ruled that such coins were counterfeit, and that any one who passed 
them, knowing their character, passed them knowing that they were “falsely 
made, forged, and counterfeited.” 


A very similar decision was made in England, by three judges out of five, in 
Reg. v. Hermann, 4 Q. B. D. 284; but as far as is known the point has not 
previously been raised in this country. 


NOTES OF EXCHANGES. 


The Solicitors’ Journal and Reporter, London, Feb. 18, 1882. 

Guardian and Ward. — The position of a man in England desirous of pro- 
posing in marriage to a ward in chancery is highly delicate. Said Mr. Justice 
Fry recently, on coming into court, addressing the senior member of the bar 
present: ‘‘ Mr. Pierson, I think it right to make a statement in reference to two 
cases which were brought before me yesterday in chambers with reference to 
marriages with wards of court without the leave of the court, and, as it is al- 
leged, without the consent of the guardians and relatives of the wards. In each 
case I found it my painful duty to commit to prison for contempt of court the 
man who had gone through the ceremony of marriage with the ward; and in each 
case I found so much culpable negligence on the part of the relatives and guar- 
dians, who had permitted these marriages to be possible, that, in addition to the 
inquiry to be made as to the validity of each marriage, I have directed an in- 
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quiry to be made as to the complicity (if any) of the guardians and relatives 
in bringing about these marriages. The cases were properly brought before me 
in chambers in private; but I was so much struck by the circumstance of two 
such cases being brought before me in one day, that I have thought it right to 
make this public statement in reference to them, in order that people may 
understand the grave nature of the offence committed in warrying or bringing 
about a marriage with a ward of this court without its consent.” 


Bankruptcy. — Some Points for Consideration as to this Year's Bank- 
ruptcy Bill, IL 


Ibid., Feb. 25, 1882. 

Damages. —- Measure of Damages. — In Wigswell v. Corporation of the 
School for the Indigent Blind (not yet reported), the plaintiff's predecessor in 
title had demised a piece of land, forming part of a larger estate, to the defend- 
ants, who covenanted to wall off the land so demised from the rest of the estate 
with a wall seven feet high. The defendants, however, disposed of the land 
for other purposes than those originally intended, and the wall was never built. 
It appeared that the value of the rest of the estate was, if at all decreased by the 
non-erection of the wall, at any rate only decreased to an amount far less than 
it would have cost to erect the wall. The court held that the cost of the wall 
was not a true test of the damages, but that the test was the pecuniary amount 
of the difference between the plaintiff's position upon the breach of the covenant 
and what it would have been upon the performance of the covenant. The 


Journal, while approving of the test, if a hard and fast rule is to be applied, 
suggests that there are certain cases where the plaintiff ought to be allowed 
himself to perform the stipulation broken, and to recover the cost of so 
performing it. 


Thid., March 4, 1882. 
Contract. — Misrepresentation, as a ground of resisting specific perform- 
ance, or of obtaining rescission of the contract. 


Ibid., March 11, 1882. 

Vendor and Purchaser. — Right to Insurance Money of Premises con- 
tracted to be sold is a criticism upon Rayner v. Preston, 29 W. R. 547, L. R. 
18 Ch. D. 1, which held that the purchaser was not entitled, as against the ven- 
dor, to the benefit of insurance money paid to the latter for damages aceruing to 
the premises after the making but before the completion of the contract of sale, 
—the vendor, all the same, receiving the full contract price. 


Ibid., March 18, 1882. 

Covenants relating to Land. — The Limit of the Doctrine of Tulk v. 
Moxhay.— The doctrine of Tulk v. Moxhay, 2 Phill. 774, in its most general 
shape, is “that a covenant relating to the land, but not by the rules of law 
running with the land, shall in equity bind the terre-tenant if he took the land 
with notice of the covenant.” The limit (Haywood v. Brunswick Permanent 


Building Society, 30 W. R. 299) is “that the doctrine of Tulk v. Moxhay 
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is applicable only to restrictive covenants forbidding the user of the land in 
certain prescribed ways, — possibly (according to Lord Justice Brett) with the 
addition of such covenauts as, when enforced, would constitute a burden upon 
the land.” 


The Law Journal, Loudon, Feb. 25, 1882. 

Husband and Wife. — The Debts of Married Couples discusses the two 
recent, and as yet unreported, cases of Chard v. Seott Jervis and Mercier v. Wil- 
liaras, and shows how * the relation of husband and wife, owing to recent legisla- 
tive enactments and judicial decisions, is becoming more and more like that of 
two stools, between which the unwary creditor may fall.” The article also cites 
a few cases. 


Ibid., March 11, 1882. 


Clubs and the Outside World cites a few, cases, and discusses the liability 
of individual members for debts incurred. 


Ihbid., March 18, 1882. 
Burial. — The Legality of Cremation. — The author makes a few citations, 
and concludes that cremation is legal in England. 


The American Law Register, Philadelphia, Pa., March, 1882. 

Lien.— Maritime Liens, by Theodore M. Etting, of Philadelphia, treats in 
this final instalment of the class of liens arising ‘‘ by virtue of the municipal 
law, but which are enforceable in the admiralty,” and especially of the liens of 
material-men for services rendered in the home port of the vessel. The article 
ends as follows: “It is to be regretted that Congress has not as yet thought fit 
to pass a uniform law regulating the rights of material-men, instead of leaving 
the lien of material-men in the home port of the vessel to the mercies of the 
legislatures of the various States. The life tenure, industry, and varied learning 
of the Federal judiciary have been the means by which the maritime law of the 
United States has been placed on a basis of which we may well be proud; but 
as long as liens varying in character and framed for proceedings in common-law 
courts are enforced in another forum, and one in which an opposite jurisprudence 
prevails, the rights of suitors must necessarily be doubtful, and the symmetry 
of the law be impaired.” 


Lien.— Mechanic's Lien on Personal Property, by Joseph H. Vance, 
of Aun Arbor, Mich., begins in this number with a concise summary of the law 


relating to the nature, origin, classes, and incidents of liens in general. Many 
cases are cited. 


Husband and Wife. — Married Woman's Liability upon her Contracts. 


— A note by Henry Wade Rogers cites a great number of cases, including many 
very recent American decisions. 


Usage of Stock Exchange.— Note by Francis A. Lewis, Jr., pointing out 
a difference between the American and English cases upon the subject, in that 
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our courts are inclined to look with less favor upon the attempt to bind by such 
usages outsiders contracting through members of the Stock Exchange. 


Corporation. — Municipal Corporation. — Repeal of Charter. — Debts 
not extinguished.— Note by H. H. Ingersoll, of Knoxville, Tenn., main- 
taining that the supposed rule of the common law, as stated by Blackstone and 
Kent, that the dissolution of a corporation extinguished its debts, was ill sup- 
ported on authority or principle ; that the attempt to apply it to our legislative 
dissolutions of corporations overlooked the effect of our constitutional prohibition 
of laws impairing the obligation of coutracts, and that the rule is now obsolete. 


Criminal Law. — Indictment. — Unlawfully. — Note by W. W. Thornton, 
citing English and American cases. 


The Albany Law Journal, Albany, N. Y., March 4, 1882. 
Negligence. — Recent Humorous Cases of Negligence. 


Prauds. — Statute of Frauds. — An oral contract to marry after the expira- 
tion of a year is void within the Statute of Frauds. Ullman v. Meyer, U. S. 
Cir. Ct. So. Dist. N. Y., Jan. 31, 1882. 


Ibid., March 11, 1882. 
Criminal Law. — Decoys contains a very full citation of cases upon the 
question what is and what is not justifiable in inducing the commission of crime. 


The fair result of the authorities cited seems to be that one may appear to en- 
courage the design of a criminal and lead him on till the offence is complete, 


so long as one does not induce the original intent, but only provides for its dis- 
covery after it is formed. 


Constructive Self-defence discusses the circumstances under which a man 
may kill another in defence of a third person, and cites cases. 


Ibid., March 18, 1882. 

Trade-mark. — Use of Family Names in Business cites numerous cases, 
and summarizes them as follows: ‘ First, a mere surname can never become a 
trade-mark. Second, no man can acquire an exclusive right to the exclusive 
use of his surname in any business. Third, the only ground of judicial inter- 
ference is where one uses his own name in connection with the peculiar 
trade-mark or device of another, whereby the public are deceived. Fourth, 
even in such cases the party will not be restrained from the use of his name in 
the business, but only from the use of the complainant’s trade-mark or device.” 


Thid., March 25, 1882. 

Insurance. — Severability of Insurance cites cases upon the qnestion 
whether a policy, covering both real and personal property, or several estates, 
is entirely or only partially avoided by breach of condition as to one only of the 
different estates or kinds of property. The contract seems to be severable where 
it is perfectly clear that the insurer would have assumed both risks separately ; 
and one case (Merrill v. Agricultural Ins. Co., 73 N. Y. 452; s. c. 29 Am. 
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Rep. 484) in the New York Court of Appeals holds, Folger, J., that it is so 
if nothing appears on the face of the transaction to indicate that the insurances 
would not have been granted separately if separately asked for. 


The Central Law Journal, St. Louis, Mo., March 3, 18382. 
Divorce. — Adultery in Actions for Divorce, by Joseph A. Joyce. 


Trial. — Comments by a Judge on the Evidence, by Addison J. McKean. 


Tiid., March 10, 1832. 
Deed. — Execution of Deeds by Agents, by Orlando F. Bump. 


Execution. — The Effect of Delays and Irregularities in enforcing Exe- 
cutions, by A. J. Hirschl. 


Ibid., March 17, 1882. 
Agent. — Real Estate Agents, by J. M. Kerr. 


Innkeepers and their Liabilities for the Property of their Guests, by 
W. W. Ramsay. 


Ibid.. March 24, 1882. 
Parent and Child. — Injury to Parental Feelings, by A. J. Donner. 


Conflict of Laws.— Suits brought on the same Cause of Action in 
different States; and Actions on Judgments from another State, by 
William Archer Cocke. 


Federal Reporter, St. Paul, Minn., Feb. 23, 1882. 

Criminal Law.— Insane Person. — Trial.— Full text of the charge of 
Judge Cox in the Guiteau case, with note by Francis Wharton, citing author- 
ities on Moral Insanity, Delusions, Irresistible Impulse, and Management of 
the Trial, and with note by the editor of the Federal Reporter, citing authorities. 
United States v. Guiteau, 18382. 


CORRESPONDENCE. 
The Last Revision of the General Statutes of Massachusetts. 


Own the seventh day of April, 1830, the Massachusetts legislature passed a re- 
solve providing for the appointment of three commissioners to consolidate and 
arrange the general statutes of the State, with power to ‘ omit redundant enact- 
ments, and those which may have ceased to have any effect or influence on 
existing rights ; reject superfluous words, and condense into as concise and com- 
prehensive a form as is consistent with the will of the legislature all circuitous, 
tautological, and ambiguous phraseology ; suggest any mistakes, omissions, in- 
consistencies, and imperfections which may appear in the laws to be consoli- 
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dated and arranged, and the manner in which they may be corrected, supplied, 
and amended.” It provided that the commissioners should make marginal notes, 
references to the statutes consolidated, and citations of the ‘ leading and promi- 
nent judicial decisions,” and * present their final report in print to the legislature 
as svon as may be, the same to be accepted or rejected by the legislature without 
amendment.” 

The resolve is precisely like that under which the revision of 1860 was made, 
with the addition of the clause providing for the rejection or acceptance of 
the report of the commissioners without amendment. This singular append- 
age owes its existence to the ardor for retrenchment and economy kindled, as 
it said, by that arch-reformer General Butler, which caused such a blaze at 
the State House in 1879 that even in the following year the embers still smoul- 
dered. When the senate resolve providing for a revision of the statutes came 
down to the lower branch, the objection of expense was raised, and pressed so 
effectively, that the House substituted a bill providing simply for a new edition 
of the Statutes at an expense not exceeding five thousand dollars. But the advo- 
cates of revision rallied. They argued that three-fourths of the expense of the 
revision of 1860 had been incurred by the special committee and the extra ses- 
sion, and might just as well be avoided; and, finally, to enforce their argument, 
they introduced the amendment requiring the report of the commissioners to be 
rejected or accepted by the legislature without amendment. With this amend- 
ment the resolve passed the House by a small majority. Members of this ma- 
jority have said that they realized fully that their mandate would have no 
binding force on a future legislature, but hoped that its ‘* moral effect ” might be 
good. Its “‘ moral effect” on their own legislature fully vindicates their good 
judgment. 

On the thirteenth day of April Charles Allen, Uriel H. Crocker, and James 
M. Barker were appointed commissioners under the resolve, and began at once 
upon the revision. The work to be done was, briefly stated, to determine what 
part of the legislation contained in the twenty-one ‘‘ Blue Books” from 1860 
to 1880, inclusive, was general and still in force, and to incorporate this 
with so much of the General Statutes as had not been superseded or repealed. 
By the aid of Crockers’ Notes on the Statutes, which had been kept up by the 
authors, in manuscript, to the latest date, and showed with approximate preci- 
sion, by references from earlier to later acts, what statutes would have to be 
brought together, the commissioners were able to begin the actual revision of 
the laws without delay. As they were required to follow the general plan of the 
General Statutes, they did their work, as faras possible, by so amending the sev- 
eral chapters of the General Statutes as to express the existing law, although 
some new subjects of legislation required the addition of wholly new chapters. 

They divided the work at the outset into three parts, as nearly equal as possi- 
sible, each commissioner submitting the draft of his own part to the critical ex- 
amination of the others, as it came from the printers in the proof. By availing 
themselves freely of the facilities of printing, by working generally apart, com- 
ing together ouly when necessary for the settlement of some doubtful or dis- 
puted point, and by devoting themselves to the revision to the exclusion of other 
business, the commissioners were able to disappoint the general expectation, 
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by submitting their report to the legislature in somewhat less than a year from 
the date of their appointment. 

The commissioners considered themselves constrained, by the clause providing 
for the acceptance or rejection of their report without amendineut, to depart in 
one respect from the practice of their predecessors. The former commissioners 
had incorporated in the text of the bill reported such changes in the law as they 
desired to recommend, calling attention to such changes by foot-notes. But the 
present commissioners, thinking that the legislature could not be expected to 
accept without amendment a report embodying substantial changes in the exist- 
ing law, endeavored to consolidate the law as it was without change. 

We have heard some expressions of regret that they did not put a broader 
construction upon their powers. It has been said, and very truly, that there 
are many incongruities in our present body of laws, and that to reduce it to any- 
thing like a coherent and harmonious system of legislation, many changes 
were needed, which the commissioners were best qualified to make. The 
weight of opinion, however, seems to approve the more conservative course 
actually taken. The feeling of security caused by the statement of the commis- 
sioners, that “ they have not intended to change the substance of the law,” is, in 
the minds of most men, ample compensation for the loss of such improvements 
as any cominissioners, however radical, would have been likely to suggest. 

It must be understood, too, that it was plainly within the province of the 
commissioners to remove positive inconsistencies and to clear up obscurities. 
They were bound to put some reasonable construction upon the law, and to ex- 
press that construction in definite and intelligible form. It will probably be 
found that, while in theory the commissioners of this and of the former re- 
vision worked somewhat differently, there is not much practical difference in the 
results. 

As was to be expected, the greatest difficulties in the revision were due to the 
defects and inadvertencies of legislation. A single illustration will be enough. 
St. 1863, ch. 86, provides that cities and towns may “make by-laws to prevent 
the falling, and to provide for the removal, of snow and ice from the roofs of 
buildings,” &e. St. 1873, ch. 91, provides that cities and towns may “ make 
by-laws requiring owners of buildings near the lines of streets to erect barriers, 
or take other suitable measures, to prevent the falling of snow and ice from such 
buildings upon persons travelling on such streets,” &c. It became a somewhat 
perplexing question with the commissioners what particular object the legisla- 
ture had in view in passing the second act not effected by the first, and how they 
should express the entire meaning of both without needless repetition. During 
the session of the special committee on the revision, however, one of the mem- 
bers admitted that he was responsible for the second act, and that he had pre- 
pared it in entire ignorance of the first, and supposing that there had been no 
legislation on the subject whatever. 

It is beside the purposes of this letter to take part in the discussion upon 
the reason and the remedy for defective legislation. It is plain enough that, in 
a legislature two-thirds of which is renewed every year, it is unreasonable to 
expect that every member who may take it into his head to introduce a bill will 

have that definite conception of the object to be gained, that accurate under- 
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standing of the present state of the law, and that precision in the use of lan- 
guage, which competency in drafting laws necessarily presupposes. No plan 
for confining the actual preparation of bills to the few persons having the requi- 
site training and skill has yet been devised which seems consistent with our 
ideas of the independence of the legislative body and the exact equality of its 
members. 

On the thirty-first day of March, 1881, the commissioners laid their report in 
print before the legislature. A joint special committee of thirty-five, subse- 
quently enlarged to forty-seven, had been appointed early in February to con- 
sider “so much of the address of his Excelleucy the Governor as relates to 
the revision of the statutes.” This address had strongly advised the legisla- 
ture to get through the work of the revision without a special session. The . 
committee did nothing, however, during the regular session of the legisla- 
ture except to provide themselves with interleaved copies of the commissioners’ 
report, in flexible covers beautifully embellished with the names of the commit- 
tee in gilt. And it soon became apparent that an extra session was determined 
on, and that a summer's session of the joint special committee must be had. Aec- 
cordingly, a joint resolution was passed on the thirteenth day of May, request- 
ing the Governor to call an extra session on the second Wednesday of November, 
and authorizing the committee to sit during the recess. 

It is not fair to assume that the legislature, in coming to this decision, were 
moved by any other feeling than a disinterested desire for the publie good. 
Their action was at the time quite generally criticised by the press; but there is 
certainly much force in their claim, that to have accepted the work of the com- 
missioners wholly upon faith would have been an improper surrender of their 
legislative duties and functions to a commission. 

It can certainly be said that the work of revising the report of the commis- 
sioners, once resolved upon, was done thoroughly, intelligently, and without un- 
necessary delay. The report was at the cutset apportioned among the several 
members of the committee for examination. Every chapter was in this way sub- 
jected to a thorough scrutiny by one or more members of the committee. The 
commissioners, or some of them, at the request of the legislature, attended all 
the sessions of the committee, and made such explanations or suggestions as 
seemed to be ealled for. In the twenty-three sessions which were held from 
June 8th to July 13th, inclusive, the whole report was taken up and considered, 
chapter by chapter, and approved, with such amendments as the committee saw 
fit to adopt. 

An order had been passed at the regular session of the legislature, that in act- 
ing upon the report of the commissioners no amendment attempting a substan- 
tial change or modification of existing law should be entertained except upon 
a four-fifths vote. The committee, although allowing themselves somewhat 
greater liberty in making changes than that taken by the commissioners, ob- 
served well the spirit of this order, and refrained wholly from any cousiderable 
innovations in the law. They heeded carefully the suggestions of the commis- 
sioners, seldom insisting on any amendinent to which the latter were opposed ; 
and it may safely be said that, while they made some improvements in the cor- 
rection of errors and removal of ubscurities, they did no great harm. 
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After the adjournment of the committee in July, the report of the commission- 
ers, as amended by the committee, was reprinted and kept in type, to await the 
action of the legislature. It was expected that the revision, as reported by the 
committee, would be adopted by the legislature without delay, aud without sub- 
stantial change. The committee had been very carefully selected by the Speaker 
of the House and the President of the Senate with the view of giving to its re- 
port the greatest possible intluence. The strongest men, and nearly all the 
talkers in both branches and of every shade of political opinion, were placed on 
the committee, with the expectation that their united recommendation would be 
overpowering. ‘This expectation was not disappointed. The extra session con- 
vened November 9th, adjourned November 19th, having passed the bill for the 
consolidation of the statutes as reported by its committee with but about twenty 
amendments, all of which were proposed by members of the committee them- 
selves. 

There were men in the legislature who would have been glad to see it take 
up the work of law reform. As they expressed it, they wanted to see the revision 
made so complete and perfect that there would be no need of another Blue Book 
for twenty years. Just how far we should congratulate ourselves that there was 
no general disposition on the part of the legislature to listen to suggestions of 
this kind we shall never know; but we can vaguely conjecture, when we re- 
member that, notwithstanding the very few changes made at the extra session, 
it became one of the first duties of the present legislature to pass an act for the 
correction of errors made “in the preparation of the Public Statutes for their 
final passage.” 

The Public Statutes as enacted, together with glossary, index, and tables 
showing the disposition of the General Statutes and the general laws passed 
since 1859, were printed, bound, and ready for distribution on the Ist of March 
of the present year. Some impatience was exhibited because the statutes were 
not ready by the 31st of January, when they went into effect;but the fact re- 
mains, that the rapidity with which the entire work of the revision was executed 
is wholly unprecedented, either in this State or any other, and that such despatch 
would have been impossible if either the commissioners, the legislature, or the 
printers had squandered their time. 

The time consumed in the revision of the General Statutes from the passage 
of the resolve providing for the revision to the publication of the statutes was 
five years and three months; from the beginning to the end of the present re- 
vision has been but one year and eleven months. 

A comparison of the expense of the two revisions may not be uninteresting. 
The entire cost of the revision of 1860, including compensation of commissioners, 
expense of special committee and extra session, printing, paper, press-work, and 
binding of copies distributed by the State, was $196,529.97. The corresponding 
expense of the present revision has been something less than $95,000. It seems, 
therefore, that although the programme originally laid out by the legislature of 
1830 was departed from in some respects, their struggle for greater economy was 
not wholly unavailing. 

Perhaps in no respect can the present revision be contrasted so pleasantly 
with that of 1860 as in the reception accorded to it by the public in general, and 
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by the legislature in particular. Some errors have been discovered in the re- 
port, as was inevitable, but there has been no ill-tempered criticisin of it from 
first to last. The comments of the press have been almost uniformly favor- 
able. The special committee of the legislature, after working in eutire harmony 
with the commissioners during the recess, arose with the following indorsement 
of their work : — 

“ Resolved, that the committee, after a careful and critical examination of the 
work, hereby expresses its appreciation of aud satisfaction with the intelligent, 
conscientious, and valuable labors of the commissioners on the revision of the 
Statutes, Messrs. Allen, Crocker, and Barker.” 

In the year 1859, however, all was different. The report had not left the 
hands of the commissiouers when the Advertiser opened the attack upon it with 
a suggestion that one of the courses open to the legislature was to reject it al- 
together, “as an abortion of which no good can come.” Then the Law Reporter 
subjected it to a microscopic examination, and in the language of generous for- 
bearance and friendly appreciation assailed it with intemperate severity. The 
commissioners were not slow to defend themselves against these attacks. 
Pamphlet was hurled against pamphlet, and the battle furiously raged. The 
chairman of the special committee on the revision, on taking the chair, referred 
to the report of the commissioners as ‘‘ some valuable materials” furnished by 
the ‘‘ ministers of an executive under a former administration,” for the assistance 
of the committee in the real work of revision, which was then for the first time 
to be undertaken. 

The temper of this address and the subsequent conduct of the committee ren- 
dered it impossible for the commissioners to sit with the committee, as the legis- 
lature had requested. The committee, left to its own devices, made more than 
three thousand amendments in the commissioners’ report. Although most of 
these amendinents were merely verbal, the legislature did not dare to adopt them, 
and were finally forced to call in the commissioners to revise the revision of its 
own committee. The net result of all this “* unpleasantness ” was simply a large 
and unnecessary expense to the State; the cause of it will always remain a 
mystery. The revision has stood well the test of twenty years’ use, and no one 
would now deny that the commissioners of that time did their work thoroughly, 
conscientiously, and well. Why, then, were they attacked? Possibly, certain 
young lawyers of that time were in too great haste to make a reputation. It 
may be that polities had something to do with it. The commissioners had been 
appointed in 1855, under the ‘ Kuow-nothing ” administration of Governor 
Gardner, and there was no party to stand by the work of the ‘ ministers” of that 
administration in 1859, But, whatever may have been the cause of the out- 
break, it was productive of no good, and that a repetition of it has been avuided 
at the present time is a cause for general congratulation. 
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NOTES OF CASES. 


THE SUPREME COURT OF THE UNITED STATES. 


United States. — Public Lands. — Patent.— Impeaching Proceedings in 
Land Office collaterally.— Amount embraced in Patent for Placer Claim. 
— Consolidating Claims in Application. -- The record of proceedings in the Gen- 
eral Land Office at Washington cannot be introduced to impeach the validity of a patent 
issued therefrom, the judgment of that tribunal, in cases within its jurisdiction, being 
unassailable except by direct proceedings for its correction. 

If the lands for which a patent was given were never public property, or had been 
previously disposed of, or if Congress had made no provision for their sale, or had 
reserved them, these facts might be shown, as in such case the department would have 
no jurisdiction to transfer them. 

Although the act of July 9, 1870, provides that no location of a placer claim shall 
exceed one hundred and sixty acres for one person, or an association of persons, there 
is no objection to embracing, in one patent, contiguous mining ground taken up by 
different locations, and subsequently purchased and held by one individual, exceeding 
that amount. 

It is not necessary that the owner of contiguous locations, who seeks a patent, should 
present a separate application for each one, and obtain a separate survey, and prove that 


upon each one the required work has been performed; but he may prosecute a single 
application upon a consolidation of several claims into one. St. Louis Smelting and 
Refining Co. v. Kemp. October Term, 1881. Opinion in Washington Law Reporter, 
March 8, 1882. 


Judgments. — Control of Court over them during the Term and after- 
wards. — Federal Courts not bound by Practice of State Courts. — (Head- 
note.) —It is a general rule of law that all the judgments, decrees, or other orders of 
the courts, however conclusive in their character, are under the control of the court 
which pronounces them, during the term at which they are rendered or entered of record, 
and may then be set aside, vacated, or modified by that court. 

It is equally well established that, after the term has ended, all final judgments and 
decrees of the court pass beyond its control, unless steps be taken during that term, by 
motion or otherwise, to set aside, modify, or correct them ; and if errors exist they can 
only be corrected by such proceeding, by writ of error or appeal, as may be allowed in a 
court Which by law can review the decision. 

To this rule there has always existed an exception founded on the common-law writ 
of error coram vobis, which brought, before the same court where the error was com- 
mitted, certain mistakes of fact not put in issue or passed upon by the court, such as 
the death of one of the parties when the judgment was rendered, coverture of a female 
party, infancy, and failure to appoint a guardian, error in the process, or mistake of the 
clerk. But if the error was in the judgment itself, the writ did not lie. What was 
formerly done by this writ is now attained by motion and affidavits, when neces- 
sary. 

Some of the State courts have a larger power conferred on them in such cases by 
statute, and others have extended it by asserting a control over their own judgments, 
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and administering equitable relief in a summary way. There is no uniformity among 
those courts on this subject. 

Neither the practice of the courts nor the statutes of the States in which the courts of 
the United States are held can control those courts on that subject. 

In the case under consideration, the carelessness and laches of plaintiffs place them 
outside of any rule justifying relief by setting aside a judgment after the term at which 
it was rendered. Bronson vy. Schulten. Decided December, 1881. Opinion in The 
Reporter, Boston, Mass., March 8, 1882. 


Taxation. — Public Debt of State. — Exemption — Federal Constitution 
— (Head-note.) — The registered public debt of one State, though exempt from taxa- 
tion thereby, may be assessed for taxation in another State. The exemption is not 
carried beyond the borders of the debtor State by force of art. 4, §1, of the Federal Con- 
stitution. Bonaparte v. Baltimore. Decided Feb. 27,1882. Opinion in The Reporter, 
Boston, Mass., March 22, 1882. 


CIRCUIT AND DISTRICT COURTS OF THE UNITED STATES. 


Revenue. — Internal. — Illegal Taxation. — Injunction. — (//ead-note.) — 
When a tax is assessed upon manufactured articles liable to duty, by a person in office, 
and clothed with authority over the subject-matter, its collection cannot be restrained 
by injunction in any court of equity of the United States, however erroneously or 
illegally it has been assessed. Kensett v. Stivers. Circuit Court for the Southern 


District of New York. Nov. 8, 1880.— Federal Reporter, St. Paul, Minn., March 21, 
1882. 


Equity. — Suit for Accounting. — Injunction. — (//ead-note.) — A suit in 
equity for an accounting may be maintained without demanding an injunction. Atwood 
v. The Portland Co. Circuit Court for the District of Maine. July 5, 1880. — Federal 
Reporter, St. Paul, Minn., Feb. 28, 1882. 


Bankruptcy. — Membership in Corporation as Assets. — Produce Ex- 
change.— Membership in the New York Produce Exchange has a market value, 
though the purchaser must take his risk of an election by the board of managers, and is 
property which passes to an assignee in bankruptcy. Jn re Warder. District Court 


for the District of New Jersey. Feb. 6, 1882. Federal Reporter, St. Paul, Minn., Feb. 
28, 1882. 


Executor and Administrator.— Estates of Deceased. — Policy of Be- 
nevolent Corporation. — (/Tead-note.) — A policy or certificate of a corporation in- 
corporated for benevolent purposes, under the provisions of State statutes, by the terms 
of which the corporation agrees to pay to the devisees of deceased a sum of money within 
thirty days after receiving evidence of his death, is not a part of the estate of the de- 
ceased, nor recoverable as such by his administrator. Worley v. N. W. Masonic Aid 


Ass. Circuit Court for the District of Iowa. 1882. — Federal Reporter, St. Paul, Minn., 
Feb. 28, 1882. 


United States. — Suits against Collectors. — Refunding of Duties. — Lia- 
bility of Government to pay Interest. — ( /ead-note.) — A suit against a collector 
of customs is a private suit, and there is no claim against the government until a cer- 
tifieate of probable cause, under section 989 Rev. Sts., has been obtained from the court; 
then the government assumes a certain liability. 
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The various acts of Congress relative to refunding of duties illegally exacted, and 
interest thereon, reviewed and commented on, and the conclusion drawn that the liability 
assumed by government does not include the payment of interest upon judgments 
recovered against collectors of customs, and that such interest cannot be collected, 
White vy. Arthur. Circuit Court for the Southern District of New York. Jan. 25, 
1882. — Federal Reporter, St. Paul, Minn., Feb. 21, 1882. 


STATE COURTS. 


CALIFORNIA. 


Corporation.— Banks and Banking.— Over-drafts.— Power of Bank 
President. — Fraud. — (Part of head-note.) — Action to recover $4,573.35 and in- 
terest, for the over-drafts of one Carter, drawn upon the plaintiff. Defendant was 
president of plaintiff, and, as such, its executive officer and general agent; he and one 
Carter were interested in carrying on a hotel, defendant being interested in the profits; 
Carter was without means ; he had no money deposited with plaintiff, but, having occa- 
sion to use money in the business of the hotel, was induced by defendant to draw 
checks upon plaintiff, and to open an account with plaintiff; defendant, in violation of 
his duty to plaintiff, directed and caused the cashier of plaintiff to pay the checks of 
Carter, and by reason thereof the account of Carter was overdrawn to the amount sued 
for. Jed, defendant was liable for the amount. 

If the president of a bank should transcend or abuse his powers, or be guilty of any 
wrongful or fraudulent act in discharging his duties, in consequence of which a loss 
results to the bank, he is responsible in law for it. 

The allowance of over-drafts, under such circumstances, by the president of a bank, 


is a misapplication of the funds of the bank, and a violation of his duty to the bank, 
for which he is responsible in case of loss, whether individually interested in the money 
or not. Oakland Bank y. Wilcor. Supreme Court. March 1, 1882. Opinion in The 
Pacific Coast Law Journal, San Francisco, Cal., March 4, 1882. 


CONNECTICUT. 


Executor and Administrator.— Power to pledge Assets. — Notice. — 
(Head-note.) — An executor had power under the will either to pay certain legacies in 
full or to hold a certain portion of the estate, in trust, to pay the income thereof to the 
legatees during their lives. Upon representations to a bank that he desired to pay the 
legacies, he obtained a discount of his note, as executor, pledging a portion of the assets 
as collateral, and the amount was shortly after placed partly to his private account in 
the bank and to another account kept by him as town treasurer. The collateral was 
stock in an insurance company, which, he represented, he desired to hold in that man- 
ner for application in the market. The note was renewed from time to time, the execu- 
tor finally leaving the State adefaulter. //eld, that there was nothing in the transaction 
to indicate actual fraud, and that no duty was laid upon the bank to see to the due 
application of the money, and that, therefore, as between it and the estate, its title to 
the stock as pledgee was effectual both at law and in equity. Goodwin v. American 
National Bank. Supreme Court of Errors. Decided December, 1881. Opinion in The 
Reporter, Boston, Mass., March 1, 1882. 


Lease. — Conditional Sale. — No Recovery of Instalments after Failure 
of Sale and Return of Property. — Promissory Note. — Consideration. — 
(Head-note,) — An instrument which in form is a lease, but which shows a conditional 
sale, will be treated and interpreted as a sale, and not as a lease. 
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Where such a sale fails, and the property is returned, a note given by the vendee for 
part of the purchase price is without consideration, and recovery cannot be had thereon 
as between the parties to the sale. J/ine v. Roberts. Supreme Court of Errors. De- 
cided 1881. Opinion in Zhe Reporter, Boston, Mass., March 8, 1882. 


Carrier. — Telephone Company. — Not bound to permit Telegraph Com- 
pany to use the System in Violation of Conditions of Purchase. — (//cad- 
note.) — The respondent having organized as a joint-stock company to carry on a 
telephonic exchange system, at Bridgeport, purchased from a Massachusetts company, 
which owned the patent, the right to use its magnetic telephone for a certiin period, 
under certain conditions, among which were that the respondent should not permit 
telegraph companies to use the system who had not purchased the right of the Massa- 
chusetts company. The petitioner, a telegraphic company which had not purchased the 
right, prayed a writ of mandamus to compel the respondent to permit the petitioner 
to use the system. J/e/d, that the respondent was not a common carrier of articulate 
speech, and that the writ must be denied. American Ranid Telegraph Co. v. Connecticut 
Telephone Co. Supreme Court of Errors. Decided February, 1882. Opinion in The 
Reporter, Boston, Mass., March 15, 1882. 


GEORGIA. 


Slander. — Words actionable per se.— To charge another with fraudulently 
converting money to his own use is actionable per se, as being calculated to exclude 
him from society. This is true whether the words used charge a crime punishable by 
law or not. v. Browne. Supreme Court. Jan. 31, 1882. Macon Telegraph and 
Messenger, Macon, Ga., Feb. 2, 1882. 


MASSACHUSETTS. 

Carrier.— Rights of Passenger on Railroad who has not purchased a 
Ticket. — The defendant railroad advertised to make a discount of fifteen cents for the 
journey from Derry, N. H., to Lawrence, Mass., to those procuring tickets, the fare 
otherwise being sixty-five cents. The plaintiff, intending to make the journey, arrived 
at the station before the arrival of the train, but after the advertised time of its arrival 
and departure. The ticket seller had been in his office until the regular time for the 
departure of the train, but had then left it to assist in handling the baggage. Being 
unable to procure a ticket, the plaintiff offered to pay fifty cents on the train, but refused 
to pay more, and was ejected from the train at Windham, At Windham, before the 
departure of the train, plaintiff asked at the ticket-office for a ticket to Lawrence, and 
had paid the money therefor; but, upon the conductor’s stating the facts to the ticket 
agent, and requesting him not to sell plaintiff a ticket to go on that train, the agent 
refused to let plaintiff have a ticket, and offered him back his money, which, however, the 
latter declined to take. In an action of tort against the railroad, — //e/d, that the ex- 
clusion of the plaintiff from the train was justified, as a reasonable opportunity had 
been afforded him to procure a ticket, and he could not claim that the ticket-office should 
be open after the time for the arrival of the train. Held, also, that the refusal to sell 
him a ticket at Windham to go on that train was justified, as the journey for which he 
desired to purchase a ticket, viz. from Windham to Lawrence, was part of the original 
journey which he impliedly contracted for, which contract he had violated, and was per- 
sisting in the violation of. Swan v. Manchester & Lawrence R. R. Supreme Judicial 
Court. Decided January, 1882. Abstract of opinion in The Massachusetts Law Re- 
porter, Boston, Mass., March 22, 1882. 
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Statute of Limitations. — Application of Payment made generally upon 
Four Notes.—In an action upon four promissory notes, in which the defendants pleaded 
the Statute of Limitations, it appeared that the defendants, having failed, had assigned 
certain choses in action to the plaintiff, upon which the latter was to collect the money 
due, and apply it to the payment of the debt represented by the four notes. eld, that 
the amount received under the assignment should not be applied upon any one note in 
distinction from the others, but should be applied in part payment of each note. Tuylor 
vy. Foster. Supreme Judicial Court. Decided January, 1882. Abstract of opinion in 
The Massachusetts Law Reporter, Boston, Mass., March 22, 1882. 


Insurance. — Fire.— Collision and Fire at Sea.— Goods insured lost 
with Vessel, though not burned. — Proximate Cause. — The plaintiffs, whose 
goods, being in transit from Boston to New York on board the steamboat Narraganset, 
were lost, as the result of an accident by which the steamer was sunk, brought suit 
against a fire insurance company by whom the goods were insured. It appeared that 
the Narraganset collided with another steamer and a large breach was thereby made in 
her side. Immediately after the collision a fire broke out on board, and the plaintiffs 
offered to prove various facts tending to show that but for the fire the goods could have 
been, and probably would have been, saved. They claimed, therefore, that although 
the goods were not actually burned or touched by the fire, the fire was the proximate 
cause of the loss, and the loss was therefore covered by the contract of insurance. Held, 
that it should be submitted to the jury whether or not the fire was the proximate cause 
of the loss. Furthermore, the defendant company is not protected by the phrasing of 
the policy which insured “ against all such immediate loss or damage as may occur by 
fire to the property.” New York §- Boston Despatch Company vy. Traders’ § Mechanics’ 


Insurance Company. Supreme Judicial Court. Decided March 3, 1882. — Boston Daily 
Advertiser, Boston, Mass., March 4, 1882. 


Will. — Charity. —“ Benevolent” used with other Words makes Valid 
Charity. — A testator directed the payment of the income of a fund, in the dis- 
cretion of the trustees, first, to assist, relieve, and benefit poor and necessitous persons ; 
and, second, “to assist and co-operate with any such charitable, benevolent, religious, 
literary, and scientific societies and associations, or any or either of them, as shall ap- 
pear to the trustees or trustee for the time best to deserve such assistance or co-opera- 
tion.” It being contended in behalf of the heirs-at-law that the trusts under the will 
might be satisfied by applying the fund to purposes which would be benevolent, and 
yet would not be charitable in the legal sense, and that therefore a valid charity was not 
created, — Held, that “ the testator uses the word ‘ benevolent’ as equivalent to or synony- 
mous with ‘charitable,’ and intended to create a charity in the legal sense.” Suter v. 


Hilliard. Supreme Judicial Court. Decided March 8, 1882. — Boston Daily Advertiser, 
Boston, Mass., March 9, 1882. 


Trustee Process. — Seaman's Wages.— Trustee sued by Principal De- 
fendant in another State, after Service of Trustee Process, and obliged to 
pay.—In trustee process the trustee was a corporation established in Massachusetts 
and having a place of business at Fall River, between which port and New York it ran 
a line of steamboats, upon one of which boats the principal defendant was employed as 
aseaman. The trustee’s answer disclosed that, at the time of the service of process upon 
it, certain wages were due the principal defendant, but that afterwards he had sued the 
trustee therefor in the United States District Court for the Southern District of New 
York, in which suit the trustee set up that it had been trusteed in Massachusetts; but 
the court decided that the wages were not attachable, and gave judgment for the plain- 
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tiff, which judgment the trustee was obliged to pay. J/eld, that although it seems that 
a seaman’s wages are attachable by trustee process, yet the trustee, having been com- 
pelled by a court having jurisdiction of the subject-matter and person to pay the wages, 
notwithstanding the disclosure of all the facts, it should not be compelled to pay the 
same sum a second time. L2ddy v. O'Hara. Supreme Judicial Court. Decided Janu- 
ary, 1882. Abstract of opinion in The Massachusetts Law Reporter, Boston, Mass, 
Feb. 15, 1882. 


Jurisdiction in Suit by Non-resident against Foreign Insurance Com- 
pany obtained by Service on Insurance Commissioner. — Foreign Corpo 
ration. — A foreign insurance company, doing business in this State, having complied 
with the provisions of Statute 1878, ch. 36, requiring such companies to appoint in writ- 
ing the insurance commissioner of the Commonwealth their attorney, “upon whom all 
Jawful processes in any action or proceeding against the company may be served, with 
like effect as if the company existed in that Commonwealth,” may be sued in this State 
by a plaintiff residing in Delaware, upon a policy of insurance issued in Pennsyl- 
vania, upon property in Delaware, although no attachment is made, and the only 
service is upon the insurance commissioner. Johnson v. Trade Insurance Co. Supreme 
Judicial Court. Decided April 1, 1882. — Boston Daily Advertiser, Boston, Mass., 
April 3, 1882. 


NEW YORK. 

Master and Servant. — Negligence. — (//¢ad-note.) — Plaintiff was injured by 
the breaking of the rope of a derrick, while assisting in discharging ore from his boat to 
defendant’s cars. It did not appear that the derricks were used for defendant’s benefit, 
that its officers had any control over them, or that it furnished the rope. It appeared 
that for a long time the derrick was under the control of M. & Co., who employed the 
men who discharged the cargo. J/e/d, that defendant was not liable. Derrenlacher v. 
Lehigh Valley R. R. Co. Courtof Appeals. Jan. 24, 1882. Abstract of opinion in The 
New York Weekly Digest, New York, N. Y., March 17, 1882. 


Covenant. — Specific Performance. — Change of Circumstances. — (//ead- 
note.) — An agreement was entered into between plaintiffs and defendant’s grantor that 
the buildings to be erected on their lots respectively should be used exclusively for dwell- 
ing-houses. In an action to restrain defendant from permitting the use of his building 
for business purposes, it appeared that the current of business had encroached on the 
neighborhood, and that since the action had commenced a railroad had been built, with 
a station in front of the premises. //edd, that the premises being thereby rendered un- 
suitable for the use contemplated by the covenant, defendant was made incapable of 
carrying it out, and that the action, therefore, could not be maintained. Trustees of 
Columbia College v. Thatcher. Court of Appeals. Jan. 17, 1882. Abstract of opinion 
in The New York Weekly Digest, New York, N. Y., March 17, 1882. 


Covenant. — Specific Performance. — (//ead-note.) — A deed to defendant's 
grantor contained a covenant by him that he would not erect or cause to be erected any 
building on a certain strip of the land conveyed, and that for a violation of such cove- 
nant he should pay a certain sum as liquidated damages. The strip in question adjoined 
the wall of a building, afterwards conveyed to plaintiff, in which were windows which 
were necessary to admit light and air to the building. In an action to restrain defendant 
from building on said strip of land, — Held, that plaintiff was entitled to the relief de- 
manded ; that defendant did not have the option to leave the strip vacant or to build 
upon iton payment of the sum specified. Phanix Ins. Co. v. Continental Ins. Co. Court 
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of Appeals. Jan. 17, 1882. Abstract of opinion in The New York Weekly Digest, 
New York, N. Y., March 24, 1882. 


Writ and Process. — Service.— Non-resident. — Party. — Attorney. — 
(Head-note.) — Defendant, a non-resident, came to this State to attend a meeting of 
creditors before a register in bankruptey, as a creditor and witness, and to present proof 
of claims of other parties. The summons herein was served upon him before he had 
time to finish his business and leave the office of the register. //eld, that even if he 
was in attendance only as a party and attorney for other parties, he was privileged 
from service; and that on motion to set aside such service the validity of his claims 
as creditor could not be tried. Jatthews v. Tufts. Court of Appeals. Jan. 31, 1882. 
Abstract of opinion in The New York Weekly Digest, New York, N. Y., March 24, 


1882. 


Guaranty. — Pledge. — Evidence. — (//ead-note.) — A written instrument ex- 
ecuted and delivered to a bank, whereby defendant promises and guarantees to said bank 
all pledges of property, warehouse receipts, and other vouchers that may be given by 
W. as collateral security, and promises that the property so set over shall not be mis- 
applied, and that if any default or misappropriation thereof shall be made, defendant 
will make good any deficiency and fully satisfy the stipulation in receipts, — renders de- 
fendant liable only to make good a deficiency caused by diversion of property actually 
pledged. 

In an action on such guaranty to recover the amount of loans to W., evidence show- 
ing that when they were made and the pledges given there was no such property on 
hand as they called for; that plaintiff allowed W. to ship away property covered by the 
receipts, and pledge the shipping receipt for a new discount, is material and competent. 


Farmers’ §& Mechanics’ National Bank vy. Lang. Court of Appeals. Dee. 18, 1881. 
Abstract of opinion in The New York Weekly Digest, New York, N. Y., March 10, 1882. 


PENNSYLVANIA. 

Corporation. — Power to borrow Money. — Usury. — Bonds. — Deferred 
Stock. — (/Head-note.) —1. A private or trading corporation has power to borrow money 
and issue its notes, bonds, or other evidences of indebtedness, unless restrained by ‘ts 
charter or the law of the land. 

2. Where the promise to pay a sum above legal interest depends upon a contingency 
and not upon the happening of a certain event, the loan is not usurious. 

3. The bonds in question in this case are not deferred stock in form or substance. 
The holders would have no rights as stockholders. 

4. Trading corporations have power to make perpetual loans. Borrowing is not the 
exercise of a corporate franchise, where, if the right is not expressly given, it is denied. 
Philadelphia & Reading Co.’s Appeal. Supreme Court. March 6, 1882. Opinion in The 
Legal Intelligencer, Philadelphia, Pa., March 17, 1882. 


VERMONT. 

Insurance. — Fire. — Part of Stock of Liquors illegally kept for Sale. — 
Printed and Written Parts of Policy. — Jury. — Statement of General 
Agent. — “Entire Ownership.” — (//ead-note.) — An insurance of liquors intended 
for illegal sale is invalid ; but when the assured was a druggist, and only a small pro- 
portion of the property insured was liquor, and nothing of illegality appearing in the 
contract, or in the design in entering into it, and the contract being collateral to the 
occasional acts of unlawful selling, it is not invalid ; and the nature and purpose of 


NOTES OF CASES. 423 


the insurance should be submitted to the jury, whether collateral to, or in aid of, a vio- 
lation of law. 

When the written part of the policy included “ drugs ” and “ such other merchandise 
as is usually kept in a country store,” and the printed part excepted benzine, without 
written permission, &c., it should have been submitted to the jury whether benzine came 
within the written description of the property insured. 

If the defendant’s general agent stated when the policy was issued that benzine was 
included in it, this would be admissible to show that the company had knowledge of this 
fact, and, if it did have such knowledge, and afterward levied assessments, received pre- 
miums, &c., such acts would change the contract, and the defendant would be estopped 
from claiming it as originally made. 

In the absence of proof to the contrary, general agents are presumed to possess 
authority to transact all business relating to insurance and the business of the company 
generally. 

When the policy required the assured to represent to the company such fact, if his 
interest was other than an entire ownership in the property insured, it is not necessary to 
mention a lien, nor a conditional sale, the goods remaining in the possession of vendor. 
Carrigan v. Lycoming Fire Ins. Co. Supreme Court. Decided 1881. Opinion in The 
Reporter, Boston, Mass., March 1, 1882. 


Watercourses. — Deposit of Sawdust. — Injunction. — (//¢ad-note.) —No 
one has the right to deposit any substance in a running stream, beyond what is abso- 
lutely necessary to a beneficial use of it, to the injury of mill-owners or the lands 
through which the stream may run. A court of equity will restrain a party by injunction 
from depositing the sawdust and other waste of a saw-mill in such a stream to the injury 
of mill-owners farther down the stream. Canfield v. Andrew. Supreme Court. De- 


cided February, 1882. Opinion in The Reporter, Boston, Mass., March 22, 1882. 


WISCONSIN. 

Contract. — Building Contract. — Work to satisfy Architect and Owner. 
—Evidence of Bad Faith. — (//ead-note.) —1. A contract for the erection of a 
dwelling by T. for B. provides that T. shall complete it in all its parts “in a good, sub- 
stantial, and workmanlike manner, to the acceptance of W. D., architect ;” that if a 
dispute shall arise respecting the true construction of the drawings or specifications, the 
same shall be finally decided by the architect ; but if any dispute shall arise respecting 
the true value of any extra work, or of work omitted, “the same shall be valued” by 
arbitrators, whose appointment is provided for; and that the work is to be executed “ so 
as fully to carry out the design for said building as set forth in the specifications or 
shown on the plans, and according to the true spirit, meaning, and intent thereof, and 
to the full satisfaction of W.D., architect, . . . and to the satisfaction of the owner.” 
Held, that the last paragraph has no reference to the quality of the workmanship 
or materials, and as to these, in the absence of proof of fraud, mistake, or unfair deal- 
ing on the part of the architect, his acceptance of the work as satisfactory binds the 
owner. 

2. In an action by the builder upon the contract, the answer alleges that improper 
and inferior material was used by the plaintiff. and that if the architect “ has expressed 
satisfaction with said work he has failed to discharge his duty as an architect, and has 
done so in fraud of the rights of defendant, and through some collusive management, 
as defendant is informed and believes, between himself and the plaintiff.’ On the trial 
defendant offered evidence to show that one of the floors was made of rotten flooring, 
and that much of the material used was rotten, &c., and that before plaintiff quit work 
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defendant notified him and the architect that he (defendant) was not satisfied with the 
work and material. J/e/d, that it was error to reject this evidence, as it tended to show 
bad faith on the part of the architect in accepting the building; and such proof was 
admissible under the contract and answer. Tetz v. Butterfield. Supreme Court. Feb. 
7, 1882. Opinion in The Northwestern Reporter, St. Paul, Minn., March 11, 1882. 


Bailment.— Goods in Hands of Carrier. — Right of True Owner to Pos- 
session. — The true owner of personal property may enforce his right to it as against 
the consignor or consignee or carrier, or other bailor or bailee, whenever he sees fit to 
do so, before its delivery to the bailee as directed by the bailor, 

A package of money, belonging to W. alone, was sent by express directed to W. & 
C., and, upon W.’s demanding it as sole owner, without any assignment by C. of 
his apparent interest to W., or written order by C. to deliver to W., or offer of any 
receipt or acquittance from both, the express company refused to deliver it to W., claim- 
ing that the money had been subjected to process of garnishment in its hands. eld, 
that, apart from the question of garnishment, W. may recover the full amount of such 
moneys. 

Although the cause of action in the complaint, as last amended, is independent of the 
transactions between the parties and others in respect to the shipping and consignment 
of furniture, and the collection, upon the bill therefor by defendant’s agent, of the 
moneys consigned to W. & C., those facts were properly admitted in evidence to show 
W.’s exclusive ownership of the moneys so consigned. Wells v. American Express 
Co. Supreme Court. Feb. 7, 1882. Opinion in The Northwestern Reporter, St. Paul, 
Minn., March 11, 1882. 


Damages. — Measure of. — Evidence of. — Speculative Business. — Trial. 
— Charge as to Credibility. — 1. In an action for personal injuries to the plaintiff, 
which disqualified him to give his personal attention to the business which he had pre- 
viously carried on, where such business consisted in the manufacture and sale of pat- 
ented and other machines, it was error to admit proof of the average profits of his 
business while he carried it on, as a basis for estimating his damages, such a basis being 
of too uncertain and speculative a character. 

2. Under a general allegation in the complaint that, by reason of the injuries com- 
plained of, plaintiff has been unable to attend to his ordinary business, he may prove 
what his business is, and the damages he has suffered by reason of his inability to pur- 
sue it. Luck vy. City of Ripon, 52 Wis. 196; s. c. 8 N. W. Rep. 815. 

3. It is error to charge the jury that “if the witnesses are equally credible, and they 
so present themselves to the mind of the jury, then the greater number of witnesses on 
one side or the other would be entitled to the greater weight.” Bierbach v. Goodyear 


Rubber Co, Supreme Court. Feb. 7, 1882. Opinion in The Northwestern Reporter, St. 
Paul, Minn., March 4, 1882. 


ENGLAND. 


Bills and Notes. — Ambiguous Instrument.— Stamp Evidence in con- 
struing. — Action upon a promissory note. The note was as follows: ‘* Witness, John 
Hutley. Rivenhall, Oct. 2, 1860. Three months’ notice I promise to pay Mr. Jonathan 
Hlutley interest five per cent per annum for £500 value received. Dan Marshall, Charles 


Marshall, £500.” The note had on it a 5s. stamp. In an action by the payee against 
Charles Marshall, held to be a good promissory note for the payment of £500, at three 
months’ notice, with five per cent interest. 


Where a promissory note is ambiguous in 
its terms the stamp may be looked at in construing it. J/utley vy. Marshall. Court of 
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Appeal. Brett, Corroy, and L.JJ. Feb. 27, 1882. — The Law Times, 
London, March 4, 1882. 


Will. — Construction. — Specific Legacy. — H. ©., by his will, after directing 
payment of his debts and funeral and testamentary expenses, and making certain pecuni- 
ary bequests, gave all his personal estate and effects of which he should die possessed 
and which should not consist of money or securities for money, unto E. R., for her own 
use and benefit absolutely ; and the testator gave and devised all the rest, residue, and 
remainder of his estate, both real and personal, whatsoever and wheresvever, to J. B. 
and J. H. G. upon certain trusts. The money and securities for money of which the 
testator died possessed proved to be insufficient to pay the pecuniary legacies in full. 
Held, upon the construction of the will, that the bequest to E. R. of all the testator’s 
personal estate and effects of which he should die possessed, and which should not con- 
sist of money or securitics for money, was a specific legacy, and, consequently, that the 
pecuniary legatees were not entitled to have the amounts of their respective legacies 
made good out of it. Re Ovey; Broadbent y. Barrow. Chancery Division. .Fry, J. 
Feb. 25, 1882. — The Law Times, London, March 4, 1882. 


Landlord and Tenant. — Lease. — Construction.— Breaches of Cove- 
nant.— Forfeiture.— Penal Rent.— Action of Ejectment. — Demurrer. — 
The plaintiffs brought an action of ejectment to recover possession of premises on the 
ground that breaches of covenant entailing forfeiture had been committed by their les- 
sees. The defendants alleged in their statement of defence that the lease sued upon by 
the plaintiffs contained in its reddendum clause a provision that, if the lessees did the 
acts complained of, they were only liable to pay an extra and penal rent. The plain- 
tiffs demurred. //e/d, on demurrer, that the right of the plaintiffs to re-enter for 


breaches of covenant contemplated by the lease was not inconsistent with the provision 
for the payment of such extra rent by the defendants, and that the demurrer must be 
allowed. Weston v. Metropolitan District Asylum Board. Queen's Bench Division. 
Matnew and Cave, JJ. Feb. 28, 1882. — The Law Times, London, March 11, 
1882. 


Partnership. — Novation. — Liability of Old Partner. — In December, 1875, 
the firm of Rayner, Walker, and Levick dissolved partnership, and issued the following 
notice to their customers: ‘ All debts due to and owing by the late firm will be received 
and paid by Messrs. Levick, Walker, & Co., by whom the business will in future be 
carried on.” This firm of Levick, Walker, & Co. consisted of John Levick, who was 
the defendant in this action, and James Walker. They dissolved partnership in July, 
1877; and a new firm of Levick, Walker, & Co. was constituted, in which John Levick 
was not a partner, who issued the following notice : “ All accounts will be received and 
paid by the new firm.” The terms of the dissolution of Levick, Walker, & Co. (No. 1) 
were never communicated to the plaintiffs, who were brokers; but they were informed 
by the defendant that the assets were to be taken over by the new firm. After the dis- 
solution of Rayner, Walker, & Levick, the plaintiffs sent in accounts referring to the 
parcels purchased by their direction addressed to them at the office of the new firm ; 
and after the dissolution of Levick, Walker, & Co. (No. 1), the plaintiffs sent in accounts 
referring to the parcels purchased by their direction, addressed to Messrs. Walker, 
Levick, & Co. at the office of the new firm, but there was nothing on the face of the 
accounts to show whether Levick, Walker, & Co. (No.1) or Levick, Walker, & Co. 
(No. 2) were intended to be charged. Levick, Walker, & Co. (No 2) had never ordered 
or purchased through the plaintiffs any goods. At midsummer, 1878, for the first time 
a general account was rendered, summarizing all the said separate accounts hereinbe- 
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fore mentioned, and headed ‘ Messrs. Levick, Walker, & Co., in account with W. T. 
Sargant & Sons. Interest to 30th June, 1878, at five per cent per annum. New ac- 
count.” With this account was sent a letter as follows: ‘ Account current. Messrs, 
Levick, Walker, & Co. Dear Sirs, — We beg to enclose account of the different goods 
we are holding from you. You will see we have thrown all into one general account, 
and shall feel obliged if you will check the same and see that we have done it correctly. 
Please oblige us by accepting the last bill of £250 left with you without any further 
delay, as we require it, and, indeed, more than that, to cover the deficiency on your 
account. We remain yours truly, W. 'T. Sargant & Sons.” Levick, Walker, & Co. 
(No. 2) were adjudicated bankrupts in January, 1879. The plaintiffs did not prove in 
the bankruptey, but brought an action against John Levick. //e/d, that there had been 
no novation, and that the action could be maintained. Firecp and Cave, JJ. Sargant 
& Sons v. Levick. Court of Appeal. Brett, Corroy, and Horker, LJJ. March 3, 
1882. — The Law Times, London, March 11, 1882. 


Malicious Prosecution. — Reasonable and Probable Cause. — The defend- 
ant prosecuted the plaintiff for perjury alleged to have been committed in an action for 
rent brought by the defendant against the plaintiff's father. The plaintiff was acquitted, 
and thereupon sued the defendant for damages for malicious prosecution. The jury 
were directed that, in an action for malicious prosecution, the plaintiff must prove 
affirmatively the absence of reasonable and probable cause and the existence of malice. 
The learned judge then told them, if they came to the conclusion that the plaintiff had 
spoken the truth, but that the defendant had a very treacherous memory, and went on 
with the prosecution under the impression that the plaintiff had committed perjury, yet, 
if that was an honest impression, the upshot of a fallacious memory, and acting upon 
it, he honestly believed that the plaintiff had sworn falsely, they would not be justified 


in finding that the defendant had maliciously, and without reasonable and probable 
cause, prosecuted the plaintiff. //e/d, a right direction. Judgment of HupDLEsTon, 
B., and Hawks, J., affirmed. //icks y. Faulkner. Court of Appeal. Lorp Cote- 
ripce, L.C.J., Brerr and Horxker, L.JJ. March 8, 1882. — The Law Times, Lon- 
don, March 11, 1882. See also 8 L. R. Q. B. D. 167. 


Insurance, Marine. — Policy. — Construction. — Perils insured against. — 
Barratry.— Warranty “free from Capture and Seizure.” Whether Bar- 
ratry causing Capture within Warranty. — (//ead-note.) —In a time policy of 
marine insurance the ordinary perils insured against (including “ barratry of master ”) 
were enumerated, and the subject-matter of insurance was warranted “free from cap- 
ture and seizure.” During the continuance of the policy, in consequence of the barra- 
trons act of the master, the ship was seized and detained for smuggling. 

In an action on the policy to recover expenses incurred by the owner in obtaining 
her release, — //eld, that the loss must be imputed to the excepted perils, capture and 
seizure, which directly caused it, and not to the barratry of the master ; and, therefore, 
that the underwriter was not liable. Cory y. Burr. Opinion in L. R. 8 Q. B. D. 
313. 


Bills and Notes. — Check. — Presentment. —Laches of Bearer. — ( /ead- 
note.) — The rule of law as to bills of exchange and promissory notes, that an indorsee 
taking them after maturity takes them upon the credit of, and can stand in no better 
position than, his indorser, does not apply to checks. 

A check for £98, dated on 2lst of August, 1880, directing the National Bank to pay 
that sum to A. M., or bearer, was handed by the defendant (the drawer) to one C., 
under cireumstances which, if ©. had been suing upon it, would have been an answer 
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to his claim. In fraud of the defendant, C. on the 29th paid it into his account with the 
London & County Banking Co., who, upon presentment and dishonor of the check 
on the same or the following day, sued the drawer for the amount. There was no evi- 
dence of the absence of bona fides on the part of the plaintiffs, or that they had notice of 
the alleged fraud of C. Hed, by Fiexp, J., on further consideration, that the plaintiffs 
were entitled to recover. London § County Banking Co. v. Groome. Opinion in L. R. 
8 Q. B. D. 288, and 46 Law Times Reports, x. 8. 60. 


Will. — Construction. — Life Interest in Land— Remainder to Next of 
Kin of Testator living at Death of Tenant for Life. — Artificial Class. — 
Period for ascertaining Class. — (//ead-note.) — When a testator gives property to 
persons who at a time subsequent to his own death shall be his next of kin under the 
Statutes of Distribution, the class of persons is artificial, and must be ascertained upon 
the hypothesis that the testator died at the subsequent period. 

A testator devised lands upon trust for his children during their lives, with remain- 
der as to the share of each child, in default of appointment, and if there should be no 
issue of the child who should, under the trusts specified, attain a vested interest, upon 
trust for the person or persons who at the time of the decease of such child should, by 
virtue of the statutes for the distribution of the estates of persons dying intestate, be the 
testator’s next of kin, and if more than one, then in the shares, proportion, and manner 
prescribed by the said statutes. 

One of the testator’s daughters who survived him died unmarried, and without ap- 
pointing under the trusts of the will, but having survived another daughter of the testa- 
tor who had also survived him, and had left seven children who were living at the , 
death of the first-named daughter. J/e/d, that the testator had created an artificial class 
of persons to take the share of the daughter who died unmarried, and that the persons 
to be included in that class were to be ascertained at the death of that daughter, and that 
therefore the seven children of the other daughter of the testator, who had died subse- 
quently, answered the description of next of kin of the testator contained in the will. 
Sturge v. Sturge. Chancery Division. Nov. :19, 1881. Opinion in 45 Law Times 
Reports, N. 8. 787. 


Club. — Expulsion of Member. — Conduct injurious to Character and 
Interests of Club.— Validity of By-law altering Rules.— Bona Fides. — 
(Head-note.) — A club rule provided that all its concerns and arrangements for manage- 
ment should be conducted by a committee, who should have all needful powers for its 
government, election of members, of additional committee members, and should be em- 
powered to publish by-laws as they deemed expedient. Other rules provided that the 
entrance fee should be subject to any modification by the committee ; that proposed new 
members should be balloted for, and their names posted for fourteen days. The com- 
mittee passed a by-law that retired members might be readmitted on payment of back 
subscriptions, and G. and others were readmitted not only without entrance fee, but 
without the other formalities prescribed by the rules. Z7e/d, that the by-law was within 
the powers of the committee. 

A rule empowered a majority of two-thirds of the committee to expel any mem- 
ber whose conduct they deemed injurious to the character and interests of the club. 
The plaintiff, a member, had at a club meeting protested against G.’s readmission 
as being contrary to the rules, and designated the committee as a “ pocket borough.” 
and on another evening (Nov. 30, 1881) the plaintiff used the same term in the club- 
house, stating, also, that “the committee could propose and alter any rules they deemed 
fit.” Some of the plaintiff's remarks were made at the bar of the club. 

The committee, by a majority of two-thirds, passed a resolution that the plaintiff's 
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conduct on Noy. 30, 1881, and in the club generally, in publicly disparaging the 
committee before strangers and the club servants, was injurious to the character and 
interests of the club, and that the plaintiff be requested to resign. The majority in- 
cluded G., without whose vote it would not have been complete. 


The plaintiff moved to restrain the committee from expelling him, alleging that the 
resolution was solely the result of ill-will towards him on the part of some of the com- 
mittee, and particularly of G., and not of a bona fide regard for the interests of the club. 

The court declined to interfere, holding that there was nothing to show that the 
resolution of the committee was not bona fide, the reason given not being of itself evi- 
dence of malice. Lambert y. Addison. Chancery Division. Feb. 2, 1882. Opinion in 
46 Law Times Reports, x. s. 20. 
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